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agreement not as a binding treaty in the Constitution but a 
gentlemen's agreement based on the faith of the countries concerned 
would be reasonable considering the fact that the written agreement 
in this case has not gone through the domestic procedures for the 
conclusion of treaty which made the treaty take effect, that the 
written agreement was concluded in different name and form with 
general treaties, and that the written agreement was made based on 
the faith for a smooth conclusion of 'Revision Bill of Agreement Table' 
in this case. This suit cannot help being dismissed in that there is no 
object of the suit because it was on the false assumption that the 
written agreement was a treaty. 

2 . Summary of the Dissenting Opinion of One Justice

A. Although the constitutional competence of National Assembly has 
intruded or gotten into the danger of being intruded by the executive 
because the executive and the legislature came to be under the control 
of majority party, the majority in National Assembly or the majority 
in a specific bill has not held in checks including competence dispute 
suit in order to protect the competence of National Assembly. This 
made the situation where the constitutional competence of National 
Assembly cannot be protected well and the constitutional order of 
separation of powers is distorted. Under this situation, we need to 
admit that the minority of Congressmen has legal status to challenge 
against the competence intrusion of National Assembly on behalf of it 
so that we might finally protect the constitutional competence of 
National Assembly through protecting their authority. As a concrete 
scheme for that, we need to admit 'third party suit.'

B. 'Third party suit' in the competence dispute suit like this case 
should admit at least a negotiation body or a group of Congressmen 
which have equivalent substantiality with a negotiation body to the 
legal status to bring competence dispute suit.
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5. Punishment on the Concealment of Cultural Assets and the Possession and Keeping of Stolen Cultural Assets 
    [19-2 KCCR 90, 2003 Hun-Ma 377, July 26, 2007]

In this case, the Constitutional Court held constitutional the provisions 
of the Cultural Properties Protection Act punishing the concealment of the 
stolen cultural assets in spite that the acts such as stealing were 
unpunishable which had been conducted by other person before the 
concealment. However, the Court held unconstitutional the provisions 
which required the obligatory confiscation of the cultural assets concerned 
and which punished the possession and keeping by the concealer and 
required obligatory confiscation of the cultural assets when the concealer 
knew it to have been stolen in spite that the acts such as stealing were 
unpunishable which had been conducted by other person before the 
concealment. 

Background of the Case

The statutory provisions at issue in this case punishes the acts which 
was interpreted as unpunishable by a Supreme Court's decision 
(Supreme Court, 87 Do 238, October 13, 1987). The Supreme Court's 
decision regarded as unpunishable the preparation to transfer the 
stolen cultural assets because 'the stolenness in Cultural Properties 
Protection Act' cannot be recognized in the cultural assets in case that 
the government cannot exercise the penalty power to the thieves who 
excavated the cultural assets with no permission due to the completion 
of the prosecutorial prescription. For this reason, the dealers of 
cultural assets, the complainants, brought this constitutional complaint 
claiming that the concerned statutory provisions in this case intrude 
upon the freedom of occupation, property right and right to equality 
of the complainants as well as are against the principle of "nulla 
poena nullum crimen sine lege" and the principle of individual 
autonomy.

Summary of the Opinions

The Justices were divided 7 to 1 and the majority opinion of the 7 
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Justices held constitutional the provision of Cultural Properties 
Protection Act punishing the concealment of the stolen cultural assets 
in spite that the acts such as stealing were unpunishable which had 
been conducted by other person before the concealment. However, the 
majority opinion held unconstitutional the provision which required the 
obligatory confiscation of the cultural assets concerned and which 
punished the possession and keeping by the concealer and required 
obligatory confiscation of the cultural assets when the concealer knew 
it to have been stolen in spite that the acts such as stealing were 
unpunishable which had been conducted by other person before the 
concealment. The summary of the reasons are as follows. 

1. Summary of the Majority Opinion

A. The concerned statutory provision in this case which punishes 
the concealment of cultural assets provides the concealer of the assets 
should be punished although the harmful acts of other person before 
the concealment such as stealing it are not punished in order to 
suppress the causes of taking cultural assets out of Korean territory 
and of their illicit traffic. The restriction of private interests caused 
by the provision is just that one cannot use and dispose of the assets 
in the way to harm the value of the assets by the specific way of 
behavior, the concealment, and one can use, fetch profits, and dispose 
the cultural assets in whatever manner only except for the 
concealment. Hence, this provision does not intrude upon property 
right violating the Principle of Proportionality.

B. The concerned statutory provision in this case which punishes the 
possession and keeping of stolen cultural assets is to prevent the 
cultural assets from being unlawfully traded out of the government's 
control and, accordingly, the Legitimacy of Legislative Aims Rule in 
the Principle of Proportionality is met. However, the concerned 
provision punished even the case when the concealer knew it stolen 
regardless of whether there was any possession right according to 
private law, especially when the concealer came to know it stolen 
after he had taken the possession right according to private law. This 
goes beyond the sphere of legislative aim. Considering the fact that 
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the legislative aim stated above could be satisfied by imposing the 
report duty and registration duty on the possessor and keeper of the 
assets and by taking sanctions to the violations, the concerned 
provision is against the Least Restrictive Means Rule. In addition, it 
makes the disposal of property right of bona-fide purchaser 
practically impossible. This is against the Constitution in that it 
imposes needless and excessive burden by going beyond the social 
restriction on the individual exercise of property right. 

2 . Summary of Partial Unconstitutionality Opinion of One Justice

If we applying the concerned provisions in this case to the occasion 
that the cultural assets lawfully belong to an individual's possession, it 
results in the situation that the acts of possessing, keeping, and 
concealing of the property by an lawful owner are criminally punished and 
the properties become confiscated. It is against the Constitution in 
that it completely denies the property right of an individual.

Aftermath of the Decision

There was a mass media report saying that the Constitutional Court's 
decision above would cause enormous turmoil to the legal disputes and 
suits surrounding the ownership problems of stolen cultural assets in 
the future (Joins.com July 27, 2007).

6. Labor Rights of Foreign Trainees of Industrial Technology 
    [19-2 KCCR 297, 2004 Hun-Ma 670, Aug. 30, 2007]

In this case, the Constitutional Court declared unconstitutional the 
regulation of Ministry of Labor which intruded upon the right to 
equality of foreign trainees of industrial technology by applying only 
some parts of Labor Standard Act to foreign trainees of industrial 
technology.

Background of the Case 
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Some provisions of the regulation of Ministry of Labor entitled 
'Guideline for the Protection and Supervision of Foreign Trainee of 
Industrial Technology' (hereinafter, 'the regulation of Ministry of 
Labor in this case') protected foreign trainees of industrial technology 
(hereinafter, 'industrial trainees') with the prohibition of assault and 
forced labor, the guarantee of minimum wage and the guarantee of 
industrial security and health. However, they did not include to 
protect the retirement allowance, preference payment of wage debt, 
yearly vacation with payment, the protection of pregnant worker in 
Labor Standard Act. 

The complainant, who had come to Korea in March 2004 as an 
industrial trainee, brought a suit against the regulation of Ministry of 
Labor claiming that the regulation was unconstitutional because it 
discriminated against industrial trainees in favor of Korean workers 
and foreign workers who were not industrial trainees.

Summary of the Opinions

The Constitutional Court, by a 7:2 decision, declared the regulation 
of Ministry of Labor unconstitutional and the summary of the 
reasoning is as follows. 

1. Summary of the Majority Opinion by Seven Justices

A. The labor rights includes not only "a right for a working seat" 
but also "a right for a working environment." Since the latter has a 
character of liberty to defend the infringement upon the human 
dignity, it includes the right to claim a healthy working environment, 
a just reward for work, and the guarantee of reasonable working 
conditions and a foreign worker could enjoy this right. In other words, 
according to concrete contents of labor right, the right to demand 
social and economic policies to the government for the acceleration of 
employment is the social right which should be applied to Korean 
people. However, since the right to claim a minimum working 
condition for the workers in order to secure basic means of living and 
get their human dignity guaranteed under capitalistic economic order 
has a character as a liberty right, it would be appropriate that a 
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foreign worker could enjoy the right in this case. 
B. If an administrative regulation is applied repeatedly as a standard 

of exercising discretionary power to be an administrative custom, the 
administrative agency would be placed under self-restraint to follow 
the regulation according to the principle of equality and the principle 
of the protection of trust, and the exercise of power in this case by 
the administrative agency becomes the exercise of governmental 
authority with external binding force. 

The chief of local government office does administrative guidance so 
that the employers may follow the regulation of Ministry of Labor in 
this case, requires the trainee recommending organization for 
necessary measures when the employer violates the administrative 
guidance, and should exercise the competence of special supervision 
and take measures against the violation according to the concerned 
provisions. On the other hand, the employer is the object of protection 
in Labor Standard Act and any measures above cannot be taken when 
the employer violates something that is not prohibited by the 
regulation of Ministry of Labor and the chief of local government 
office cannot help repeating such administrative practices against all 
the employers due to the principle of equality and the principle of the 
protection of trust. Accordingly, the regulation above becomes the 
exercise of governmental power with external binding force. 

Further, the regulation of Ministry of Labor in this case has the 
possibility to intrude upon the basic rights of the complainants such 
as the right to equality since the regulation protects only some 
matters in Labor Standard Act. Therefore, the regulation of Ministry 
of Labor is the exercise of the governmental power with external 
binding force, has the possibility to intrude upon the basic right, and, 
accordingly, becomes the subject of constitutional complaint. 

C. It is difficult to find reasonable grounds that essential particulars 
of labor standards guaranteed by Labor Standard Act are not applied 
to foreign industrial trainee even when the industrial trainees are 
practically in labor relationships offering their services such as having 
directions and supervision from the employer under the pretext of 
training, rendering their services, and receiving money under the 
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name of allowances. Especially, according to official notice by the 
Small & Medium Business Administration, only the companies equipped 
with various conditions concerning the employer's ability to observe 
Labor Standard Act including the employer's ability to observe law and 
the government's ability to supervise labor can be selected as training 
company. Hence, it must be irrational discrimination that such 
companies exclude industrial trainee from the workers to whom all the 
provisions in Labor Standard Act are applied. According to Article 5 of 
Labor Standard Act and Article 4 of 'International Covenant on 
Economic, Social and Cultural Rights of United Nations,' only a 
statute can limit 'the right to enjoy equal labor conditions on the 
labor of same value.' In this case, not a statute but an administrative 
regulation limits the right, and, therefore, it is against the principle 
of limiting the rights by law. For the reasons, the regulation of 
Ministry of Labor in this case infringes upon the right to equality of 
the complainant.  

2 . Summary of the Dissenting Opinion by T wo Justices

The regulation of Ministry of Labor in this case directly binds the 
chief of local labor office. Hence, although the chief of local labor 
office is bound to follow the regulation above in the relations to the 
employer by the administrative practice, that does not mean the 
regulation itself directly change the right-duty relations of industrial 
trainees and give effect to their legal status as the norm with 
external binding force.

The the regulation of Ministry of Labor in this case which excludes 
industrial trainee from the application of some of the Labor Standard 
Act is not about the exercise of discretionary power but about the 
application scope of Labor Standard Act. Hence, we cannot admit its 
external binding force by the legal principle of self-binding. The 
regulation above has no legal effect although it arbitrarily restricts 
the application scope of Labor Standard Act to industrial trainee with 
no legal foundation. 

Therefore, the regulation of Ministry of Labor in this case does not 
belong to the case when the exercise of governmental power can intrude 
upon the people's constitutional rights, so we dismiss the claim. 
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Aftermath of the Decision

The government abolished the foreign industrial trainee system in 
January 1, 2007 and adopted 'the employment sanction system‘ which 
equally guaranteed the basic rights in Labor Standard Act such as 
retirement allowances and vacation for foreign workers as well. 
Therefore, the improvement in the level of system has already come 
true. However, since the industrial trainee system was supposed to 
exist until the end of the year of 2007, some of the industrial trainee 
come to be benefited from this decision by the Constitutional Court. 
In addition, this decision means a foreign worker should be protected 
equally in terms of labor rights with Korean workers, and that seems 
to give big impact on other polices concerned with foreign workers 
(Hankyoreh Newspaper, August 31, 2007).

7. Rating System of Video Materials
    [19-2 KCCR 362, 2004 Hun-Ba 36, Oct. 4, 2007]

In this case, the Constitutional Court decided that a part of Article 
18 Section 5 of the Disk, Video and Game Materials Act, which 
provided a video material should go through the rating test by the 
Korea Media Rating Board before its distribution and the distribution 
without rating was prohibited, was not against the Constitution.

Background of the Case

The complainant was indicted and convicted in the first and second 
instance by violating the Disk, Video and Game Materials Act on the 
ground that he had imported DVDs of foreign movies from early 
December 1999 to November 22, 2000 without getting the import 
recommendation by the Korea Media Rating Board and circulated these 
through internet without having rating test. The complainant appealed to 
the Supreme Court and, during the pending suit, filed a motion to request 
constitutional Review on Article 18 Section 5 of Disk, Video and Game 
Materials Act prohibiting the circulation of video materials with no 
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rating test. When the Supreme Court denied the motion, the petitioner 
filed this constitutional complaint against the provision based on 
Article 68 Section 2 of the Constitutional Court Act.

Summary of the Opinion

The Constitutional Court declared unanimously that prior restraint of the 
circulation of video materials with no rating test neither comes under the 
censorship nor violated the principle of the prohibition of excessive 
restriction. The reasons are as follows.

1. The censorship prohibited by Article 21 Section 2 of the 
Constitution is an administrative authority's act of deliberating on the 
contents of an idea or opinion and suppressing it from being published 
on the basis of its contents - in other words, a ban on publication of 
the unlicensed material. The censorship is impossible even by law and 
prohibited under any circumstances. 

By the way, rating system in this case is not the procedure where 
Korea Media Rating Board decides in advance on whether to allow the 
opening and circulation of a expressive material to the public or not. 
However, it is just a procedure to prevent the violation of law by the 
opening and circulation of a expressive material and to rate the ages 
enjoying the material before the opening and circulation so that it 
may intercept the bad influence to the minors due to the circulation 
of the video materials. If the video materials in this case are given 
the rating which the minors cannot use, the access is denied to the 
minors at the time of rating by the restrictions of access age. 
However, when the minors get older and become the age to enjoy the 
video materials, they can freely access and use the materials because 
the opening and circulation itself is not prohibited. For this reason, 
the rating system is different from the censorship which prohibits the 
opening and circulation of an expressive material in advance and 
makes impossible for the people to access and use the material after 
time passes.

Conclusively, as far as the rating system on video materials is put into 
effect on the premise of their opening and circulation, prohibiting the 
circulation of video materials with no rating test does not come under the 
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censorship prohibited by the Constitution. 
2. The rating system in this case is to strive for the sound growing 

of minors and, further, to contribute to the cultural and sentimental 
life of Korean people by prohibiting the circulation of video materials 
with no rating test and firmly establishing the rating system of video 
materials. Accordingly, the legitimacy of the end and the propriety of 
means are satisfied. In addition, the video materials cannot be 
effectively regulated by their attributes once spread, so they should be 
regulated in advance before circulated in order to intercept the bad 
influences of illegal video materials to minors. Then, the compulsory 
rating test before their circulation satisfies the Least Restrictive 
Means Rule in the Principle Against Excessive Restriction.

On the other hand, prior rating system on video materials has 
something to do with the restriction of basic rights in a certain part 
according to the result of the rating. However, comparing the bad 
influences that minors would get from the circulation of exceedingly 
inflammatory or violent video materials, the disadvantages of the 
circulators of video materials which are incurred from the age restrictions 
according to what grating is given could not be an excessive restriction. 
Hence, the Balancing Competing Interests Rule would be satisfied. As 
mentioned above, the rating system of video materials in this case 
satisfies all the requirements of the Principle Against Excessive 
Restriction including the legitimacy of the end, the propriety of the 
means, necessary minimum restriction, and balance of interests.

8. Listing Order of Candidate's Name on Ballot Paper
    [19-2 KCCR 412, 2006 Hun-Ma 364 et al., Oct. 4, 2007]

In this case, the Constitutional Court declared constitutional the 
Article 150 Section 4 of Public Official Election Act putting the listing 
order of candidates on the ballot paper; the candidate from majority 
party as of the voting day first, the candidate from minority party 
later, and the independent candidate latest. The Court also declared 
constitutional the latter sentence of Article 150 Section 5 of Public 
Official Election Act putting the listing order of candidates on the 
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ballot paper alphabetically who run for the municipal election 
nominated by same political party.

Background of the Case

The complainants ran for the fourth nationwide municipal election 
on May 31, 2006 nominated by Uri Party and failed in the election. 
They had been assigned the sign "1-Na" or in non-partisanship 
according to the latter sentence of Article 150 Section 5 of Public 
Official Election Act and were assigned the sign "7" according to 
Article 150 Section 4 of Public Official Election Act. The complainants 
brought constitutional complaint claiming that the latter sentence of 
Article 150 Section 5 of Public Official Election Act was 
unconstitutional because it discriminated against the candidates based 
on the family name, an accidental factor inherited from their parents, 
and that Article 150 Section 4 of Public Official Election Act was 
unconstitutional because it discriminated against nonpartisan candidate 
and intruded upon the Petitioners' rights such as right to equality and 
the right to hold public office.

Summary of the Opinion

The Constitutional Court unanimously ruled that Article 150 Section 4 
and the latter sentence of Section 5 did not intrude upon the 
complainants' rights and the reasons are as follows.
1. Sign Assignment based on the number of the Representatives 

belonging to the Political Party ( Article 150  Section 4)

On this part, the Court has already decided in 96 Hun-Ma 9 (8-1 
KCCR 289, Mar. 28, 1996), 96 Hun-Ma 94 (9-2 KCCR 523, Oct. 30, 
1997) and 2003 Hun-Ma 601 (16-1 KCCR 337, Feb. 26, 2004), that the 
system did not intrude upon the right to equality considering the 
purport to protect political party system in the Constitution although 
discriminating against the candidates from minority party and 
non-partisan candidates. In this case, we follow the precedents 
because they seem neither to have any important errors in principles 
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of law nor to have any changes in situation to justify to overrule 
them. 
2 . Sign Assignment in alphabetical order of the candidates' names 

when a political party nominates more than one candidate in 

the same electoral district ( Latter Sentence of Article 150  

Section 5)

A. Latter Sentence of Article 150 Section 5 gives advantages to the 
candidates with earlier number in sign order and discriminates against 
the candidates with latter number concerned with the preparation of 
election campaign and the effect of propaganda. However, assigning 
the sign alphabetically according to the family name of candidates 
when a political party nominates more than one candidate is to set 
standards for the sign assignment and to strive for smooth 
management of election. Hence, its legislative purpose is legitimate 
and the means to achieve the legislative purpose is proper compared 
with drawing lots for turns and having voting competition in the 
party. For this reason, the provision above does not intrude upon the 
right to equality of the complainants.

B. In addition, the provision above is just about the method to 
decide the listing order on the ballot paper of the candidates who 
registered in the same electoral district nominated by same political 
party. It does neither limit the range of choice among candidates nor 
block the winning chance of a candidate with the family name of 
latter order. Hence, it does not excessively limit the right to hold 
public office of the complainants and the right to name because it 
does not intervene with and deprive of the name of the candidates.

9. Statutory Provision Punishing Both Sides in Unlicensed Medical Practice
     [19-2 KCCR 520, 2005 Hun-Ka 10, Nov. 29, 2007]

In this case, the Constitutional Court declared unconstitutional the 
provisions in the Special Act on the Control of Public Health Crimes 
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which punished the business proprietor together with the employee in 
the same jail sentence when an employee did unlicensed medical 
practice.

Background of the Case

The Special Act on the Control of Public Health Crimes (hereinafter, 
‘the statutory provision at issue in this case’) provides the business 
proprietor shall be punished together with the employee in the same 
jail sentence when an employee did unlicensed medical practice for 
business. The defendant of the referred case was indicted with his 
employee (the punishment of stay of execution having become final in 
the first instance) due to the employee's unlicensed medical practice 
and got the decision of "not guilty" in the first instance. However, the 
prosecutor appealed and Seoul District Court for Western Region 
referred on the statutory provision at issue in this case to the 
Constitutional Court sua sponte.

Summary of the Opinions

The Constitutional Court declared the statutory provision at issue in 
this case unconstitutional (8 Unconstitutional : 1 Constitutional) and 
the reasons are as follows. 

1. Summary of Unconstitutionality Opinion by four Justices

The statutory provision at issue in this case provides the business 
proprietor shall be punished together with the employee in the same 
jail sentence automatically when an employee did unlicensed medical 
practice for business regardless of whether there is any blamable act 
done by the proprietor (for example, the proprietor participated in the 
employee's crime or the proprietor was negligent in the guidance and 
superintendence over the employee) or not.

For all that, the statutory provision at issue in this case should not 
be interpreted different from the clear meaning of the text in the 
statutory provision adding the requirement of "in the case when the 
proprietor's negligence on the assignment and superintendence(and 
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other cases where the business proprietor should take the 
responsibility) could be found concerned with the employee's crime." 
That is because it goes beyond the boundary of textual interpretation 
and cannot be allowed.

Therefore, needless to judge on the statutory penalty itself, the 
statutory provision at issue in this case is unconstitutional because it 
is against the basic principle of 'anyone with no responsibility cannot 
be criminally punished' by imposing criminal penalty on other person's 
crime regardless of whether there exists responsibility or not.

2 . Summary of Unconstitutionality Opinion by four other Justices 

The statutory provision at issue in this case provides the business 
proprietor shall be punished together with the employee in the same 
jail sentence automatically when an employee did unlicensed medical 
practice for business without having additional requirements such as 
the proprietor's participation in the employee's unlicensed medical 
practice or the proprietor's negligence in the assignment and 
superintendence over the employee. Namely, it provides as if the 
business proprietor with no responsibility over the employee's crime 
could be punished. 

Further, although the statutory provision at issue in this case is to 
punish the business proprietor who is negligent in the assignment and 
superintendence of the employee, punishing the proprietor with just a 
negligence same as a main offender with intent cannot be understood 
as imposing criminal punishment proportionate to each person's own 
responsibility. However serious the unlicensed medical practice is in 
its illegality, punishing 'the negligence on the assignment and 
superintendence over the employee' with 'lifetime imprisonment or 
imprisonment of two years or more' is excessively heavy statutory 
penalty compared with the responsibility.

Therefore, the statutory provision at issue in this case is against 
the Principle of Proportionality between the criminal penalty and 
responsibility not only by punishing the business proprietor with no 
responsibility on the employee's crime but also by providing 
excessively heavy statutory penalty compared with the person's 
responsibility. 
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3 . Summary of Dissenting Opinion of One Justice

The statutory provision at issue in this case provides in the text 
that only the business proprietor whose employee infringes the law in 
his/her 'business.' Hence, interpreting the provision like consistent 
precedent of the Supreme Court that the provision is applied only to 
the case when the business proprietor is negligent in the assignment 
and superintendence over the employee would be 'the interpretation 
conforming to the Constitution' (die verfassungskonforme Auslegung) 
which is allowed within the boundary of textual interpretation. When 
we set this as a premise, the statutory provision above is not against 
the principle of responsibility. Considering the importance of people's 
health and responsibility from the status of business proprietor, the 
business proprietor's criminal liability from the negligence in the 
assignment and superintendence over the employee could be estimated 
to be equivalent to that of the actor, the employee. Hence, punishing 
the business proprietor together with the employee with the same 
statutory punishment is neither going beyond the limit of legislative 
discretion nor violating the Principle of Proportionality between the 
responsibility and criminal penalty.

Aftermath of the Decision

Before this decision, there were several decisions in which the 
Constitutional Court declared the provision of aggravated penalty in 
Special Acts unconstitutional due to the fact that their statutory 
penalty was to heavy. However, this decision is the first decision that 
declared unconstitutional the provision which punished the business 
proprietor with the same jail sentence together with the offender, the 
employee, applying the principle of responsibility in criminal penalty 
of "no responsibility, no criminal penalty." This decision seems to give 
some effects to the decisions on the various types of provisions 
punishing both sides(Seoul Economy Daily, Hankook Economy Daily, 
Seoul Daily, JoongAng Daily and Hankyoreh Daily, on December 10, 
2007).
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10. Korean Broadcasting Commission's Warning against MBC
     [19-2 KCCR 611, 2004 Hun-Ma 290, Nov. 29, 2007]

This case is about the cancellation of Korean Broadcasting 
Commission's warning against the contents and the concerned persons 
of the broadcasting by MBC on the ground that the Commission's 
administrative measure restricted the freedom of broadcasting without 
legal basis.

Background of the Case

A complainant, MBC is broadcasting company that produces and 
broadcasts 'PD pocketbook,' a program dealing with contemporary 
topics. The other complainants Jin-Yong Choe who is a producer of 
MBC and was in charge of producing 'PD pocketbook' in February 
2004. The complainant broadcast a program entitled 'pro-Japanese 
group is still alive 2' in 'PD pocketbook' on February 17 2004. In th 
program, they dealt with the reason why the passage of 'special bill 
for inquiring into the real state of affairs against Korean people by 
pro-Japanese group under the regime of Japan.' In addition, they 
included Congressmen Yon-Hee Choe and Yong-Kyun Kim in the 
Legislation-Judiciary Committee are against the bill and insisting the 
elimination of its major contents whose fathers were the chief of 
township under the Japanese regime.

Congressmen Yon-Hee Choe and Yong-Kyun Kim requested Election 
Broadcasting Inquiry Commission (hereinafter Inquiry Commission) to 
correct the broadcasting. On this request, Inquiry Commission issued 
warning against the contents and the concerned persons of the 
broadcasting on March 5, 2004 on the ground "that the composition of 
the contents was intended to be advantageous or disadvantageous to 
specific expectant candidates and did not make the candidates keep 
equity with the other candidates who was supposed to run for the 
election in the same district." The Inquiry Commission also notified 
Broadcasting Commission (a claimee) about it, the claimee issued the 
warning against the complainants on March 9, 2004. 

The complainants had brought a suit to Seoul Administrative Court 
for the cancellation of the warning above (this suit was rejected later 
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on the ground that it was not the subject of administrative suit), and 
initiated constitutional complaints of this case on April 9, 2004 
claiming that the warning against the complainant on March 9 2004 
was unconstitutional infringing upon the complainant freedom of 
speech.  

Summary of the Opinions

1. Concerning the Claim of complainant Choe ○ Yong

The complainant Choe ○ Yong insists that he was branded as a 
person who acted against his company's interests by being treated as 
an unfair journalist through the warning in this case. However, such 
disadvantage of the complainant would be only an indirect and factual 
one and not a legal disadvantage which directly restricts the basic 
rights of the complainant. Then, complainant Choe ○ Yong's initiation 
of constitutional complaint would be illegal due to the lack of 
self-relevancy.

2 . Concerning the Claim of complainant MBC

Considering the fact that the warning in this case is for the claimee 
to take sanctions against the concerned broadcasting by warning 
against the contents of broadcasting expression to broadcasting 
company, such sanctions should have legal basis based on Article 37 
Section 2 of the Constitution because the sanctions restrict the 
freedom of broadcasting. Article 11 Section 2 of the old 'Rule on the 
Composition and Operation of Election Broadcasting Inquiry 
Commission' (hereinafter 'the Rule in this case') before the revision on 
January 24, 2006, had provided “Inquiry Commission can decide to 
give admonishment or warning when the degree of violation is judged 
to be minor." However, such 'an admonishment or warning' by the 
Rule in this case could not be included in the sanctions enumerated in 
Article 100 Section 1 of the old Broadcasting Act before the revision 
on October 27, 2006 and were beyond the boundary of 'sanctions' that 
could be decided by the delegation of a statute. Accordingly, because 
the warning in this case based on Article 11 Section 2 of the Rule in 
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this case is against the principle, 'a constitutional right could be 
restricted only by a statute' and, needless to examine further, it 
infringes upon the freedom of broadcasting of the complainant, MBC, 
we cancel it. 

3 . Concurring Opinion and Dissenting Opinion

A. Concurring Opinion of T wo Justices

Although the warning itself in this case is not the exercise of 
governmental authority, the rule enacted by the claimee for the 
evaluation of broadcasting restricts basic rights. For this reason, it 
would be reasonable for us to grasp them as a series of act for 
litigation economy and understand the whole as an exercise of 
governmental authority which can intrude upon basic rights. Based on 
this logic, we will judge the merit.

B. Concurring and Dissenting Opinion of One Justice

Because the warning in this case was judging the contents of 
broadcasting post factum according to Article 8-2 to be illegal, it 
directly restricted the freedom of speech of the complainants. 
Therefore, the initiation of constitutional complaint by the 
complainants are all legal. 

As Article 11 Section 2 of the Rule in this case is to apply slighter 
sanctions than the sanctions law provides based on concrete propriety 
in case the degree of violation is not serious, it is not appropriate to 
say that it is against the principle, 'a constitutional right could be 
restricted only by a statute.' However, it was beyond the purport of 
Articles 8 and 8-2 of the Public Official Election Act and overused the 
power of examination and sanction on election broadcasting that 
Korean Broadcasting Commission judged the broadcasting in this case 
to be an unfair election broadcasting and gave warning against it. 
Therefore, the measure in this case cannot be justified by Article 8 or 
Article 8-2 and unreasonably infringed upon the freedom of speech of 
the complainants violating Article 37 Section 2 of the Constitution.
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C. Dissenting Opinion of One Justice

As the warning in this case was based on Article 11 of the Rule in 
this case that materialized Article 8-2 Section 5 of Public Official 
Election Act entrusted by Article 8-2 Section 7 of the same Act, it 
has legal basis and does not violate the principle, 'a constitutional 
right could be restricted only by a statute.' Since the warning in this 
case was against the complainant MBC was to secure the fairness in 
election broadcasting, it did neither go beyond the boundary of 
discretion of the claimee nor excessively restrict the freedom of 
broadcasting. Hence, it did not violate the principle of proportion. For 
this reason, the initiation of the complainant MBC should be 
dismissed.

Significance of the Decision

This decision understood that 'warning' of the Broadcasting 
Commission against PD Pocketbook's broadcasting gave MBC a demerit 
mark(minus 2 points) when MBC got screening for 'Broadcasting 
Commission's recommendation for re-authorization to get 
re-authorization as a broadcasting enterpriser. Hence, the Constitutional 
Court decided it infringed upon the freedom of broadcasting (freedom of 
expression).

Article 37 Section 2 of the Constitution provides that the restriction 
of basic rights of people should be made 'by means of law.' The 
Constitutional Court decided the warning system of Korean 
Broadcasting Commission violated the principle, 'a constitutional right 
could be restricted only by a statute'(the lack of legal basis in 
restricting basic rights) because the warning system was provided not 
in Article 100 Section 1 of Broadcasting Act but in the Rule of Korean 
Broadcasting Commission at the time when the warning was issued. 
The Court also decided whether such a warning against a broadcasting 
belonged to excessive restriction was not needed to be judged further. 
The warning in this case was cancelled by this decision.

This decision emphasized again the fact that restricting basic rights 
of people such as the freedom of broadcasting should be based on a 
statute enacted by the people's representatives.
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11. Prohibition against the Establishment of Plural Medical Institutions by a Medical Personnel with Plural Licenses
      [19-2 KCCR, 795, 2004 Hun-Ma 1021, Dec. 27, 2007]

In this case, the Constitutional Court decided to be not conforming 
to the Constitution the provision in the Medical Act that a medical 
personnel with licenses of medical doctor and herb doctor could only 
establish one medical institution.

Background of the Case

The Medical Act (hereinafter, the provision at issue in this case) 
provides a medical personnel can establish only one medical 
institution. The complainants who are medical personnels with the 
licenses of medical doctor and herb doctor could not establish plural 
medical institutions for each license due to the provision at issue in 
this case, and brought this Constitutional Complaint claiming that the 
provision at issue in this case infringed upon the basic rights such as 
the freedom of occupation and equality right.

Summary of the Opinions

The Constitutional Court decided the statutory provision at issue in 
this case to be not conforming to the Constitution (non-conforming 7 
: dismissed 2) and the reasons are as follows.

1. Summary of Majority Opinion by 7 Justices

A. Obtaining license means recovering freedom of occupation by the 
license. As for the freedom recovered like this, it is possible that 
National Assembly can legislate the methods and contents to attain 
the license based on the character of the professional field and 
judgment of policy-making. However, fully prohibiting this again 
would be out of the boundary of legislative power.

Medical personnels with plural licenses have relatively more 
knowledge and ability in both western and oriental medicine, and can 
get and analyze useful information on the effect which the medicines 
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give to human body and cope with that. Even considering the fact 
that the impact on human body has not been scientifically verified 
when western and oriental medical services are piled upon one 
another, it is enough that the law controls only dangerous spheres. 
Hence, fully banning even in spheres with no danger such as diagnosis 
went too far. 

B. Medical personnels with plural licenses are treated on the same 
footing as those with single license in the point that they can 
establish only 'one' medical institution. Medical personnels with plural 
licenses graduated medical school and college of oriental medicine 
each, and passed national examination for medical doctor as well as 
herb doctor. Hence, they have relatively more knowledge and ability in 
both western and oriental medicine, can get and analyze useful 
information on the contents of his medical treatment of both western 
and oriental medicine and effect which their medical treatments give 
to human body, and more effectively cope with that. The provision at 
issue in this case which allowed medical personnels with plural 
licenses to establish only one single medical institution just like the 
medical personnels with single license treats 'different things equally,' 
and has no rational basis.

 
C. The provision in this case infringes upon the freedom of 

occupation and the right to equality of the complainants, medical 
personnels with plural licenses. However, this provision also applies to 
the medical personnel with single license. It is evident that medical 
personnels can directly give medical services anywhere if this 
provision loses force by the decision to be unconstitutional and legal 
vacuum takes place. In addition, the issue of in what scope and by 
what method the medical personnels with plural licenses can give 
medical services as a medical doctor and herb doctor when they are 
allowed to perform their double occupations ultimately belongs to the 
category that National Assembly decides after getting enough social 
consensus. Therefore, we issue 'the Decision of Non-Conforming to the 
Constitution' which orders tentative application of the provision at 
issue in this case.
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2 . Summary of Dismissal Opinion of Justice Lee Dong-heub

The restriction of constitutional rights by the provision in this case 
destines the exercise of executive power such as administrative 
agency's retrocession of the establishment report and refusal of 
establishment permission since the establishment report to the 
concerned agency and permission by the agency are needed for medical 
personnel's establishment of medical institution. 

Against this administrative disposition, a revocation suit is possible. 
Considering the fact that medical personnels with plural licenses are 
both medical doctor and herb doctor and the fact one of the purports 
of the provision is to put restrictions on the place where direct 
medical treatment can be made, the provision in this case could be 
interpreted to mean that the medical personnel with plural licenses 
can establish 'one medical institution as a medical doctor and another 
medical institution as a herb doctor' and that the institutions should 
be established in one place where direct medical treatment can be 
done. In this case, the administrative disposition could be cancelled 
and the infringement upon the freedom of occupation by medical 
personnels with plural licenses are eliminated.

Finally, the provision at issue in this case cannot be the object of 
Constitutional Complaint provided in Article 68 paragraph 1 of the 
Constitutional Court Act because the remedial procedure of general 
administrative action disputing the illegality of the administrative 
disposition and possibility to win at the administrative action exist.

3 . Summary of Partial Unconstitutionality Opinion of Justice Cho 

Dae-hyen

A medical personnel with plural medical licenses can establish 
medical institutions for each licenses. The provision at issue in this 
case allows only the medical personnel with professional licenses to be 
engaged in direct medical treatment, and restricts the place 
establishing the medical institution to only one place in order to 
prevent unlicensed personnel from managing a medical institution. 
Hence, the aim and means of the provision are reasonable, and it is 
not against the Principle of Proportionality because it is enacted to 
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secure the effectiveness of professional license system. Therefore, the 
provision at issue in this case is not unconstitutional

The Ministry of Health & Welfare interprets 'one' medical institution 
in this case as 'one kind of' medical institution. This interpretation 
restricts the freedom of occupation of the medical personnel who got 
the license of medical doctor and that of herb doctor and are 
permitted to do both the western medical treatment and oriental one. 
The rational reason to justify the restriction of freedom cannot be 
found. Therefore, the provision at issue in this case is against Article 
15 and Article 37 Section 2 of the Constitution. 

Finally, the provision at issue in this case could be interpreted to 
be constitutional and only its interpretation by the Ministry of Health 
& Welfare is against the Constitution. Therefore, we cannot declare 
the provision at issue in this case to be unconstitutional or not 
conforming to the Constitution, and we just can declare 
unconstitutional the interpretation that interprets "one medical 
institution" as "one kind of medical institution."

12. Cancellation of Fair Trade Commission's No-Suspicion Decision 
       [19-2 KCCR 832, 2005 Hun-Ma 1209, Dec. 27, 2007]

In this case, the Constitutional Court declared constitutional the 
no-suspicion decision by Fair Trade Commission which decided the 
Minister of National Defence's purchase of milk from a member of 
Agricultural Cooperative by a private contract was not an unfair 
refusal of a transaction.

Background of the Case

 Minister of National Defence purchased milk from a member of 
Agricultural Cooperative such as Seoul Milk Cooperative by a private 
contract. The complainants reported to the claimee that the purchase 
of milk which ignored their demand for public tender as general milk 
manufacturers becomes unfair refusal of a transaction, but the claimee 
issued no-suspicion decision. The complainants brought this 
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Constitutional Complaint claiming that the no-suspicion decision above 
infringed upon their right to equality.

Summary of the Opinions

The Constitutional Court decided unanimously that the no-suspicion 
decision by Fair Trade Commission did not infringe upon the 
constitutional rights of the complainants. The reasons are as follows. 

1. In determining whether each refusal of trade is an illegal act 
which could hinder the fair trade order provided in Article 23 Section 
1 of the Monopolization Regulation and Fair Trade Act, various illegal 
factors such as market situation (market concentration, characteristics 
of merchandise, discriminative degree of goods, channel of 
distribution, difficulty of new entry), transactional status of parties 
(relationships between the parties, market share and ranking of the 
actor, brand image etc.), the effect of the concerned act to the 
business activities of the other party and trade order of market(mode 
of the act, whether the other party can choose alternative business 
acquaintance, the degree of competition restriction and exclusion 
effect etc.) should be considered altogether. Firstly, for Minister of 
National Defense to be furnished with milk from member association 
of Agricultural Cooperative by free contract is not illegal because it is 
based upon the proviso of Article 7 in the Governmental Contract Act, 
Article 26 Section 1 Paragraph 8 of the Enforcement Decree of 
Governmental Contract Act, Article 57 Section 1 Paragraph 7, Article 
111 Paragraph 6, and Article 134 Section 1 Paragraph 10 of the 
Agricultural Cooperative Act. Secondly, the Minister of National 
Defense could judge that being furnished from member association of 
Agricultural Cooperative which could not conduct profit-making 
enterprise according to Article 5 Section 3 of the Agricultural 
Cooperative Act could be a way to be stably and timely furnished with 
milk. Thirdly, as long as the concerned market could be demarcated as 
the whole white milk market, with 3.2% among the whole, the portion 
that the Minister of National Defense can purchase, the refusal of 
transaction could not impede fair trade. Furthermore, 'the test 
guideline against unfair trade' of Fair Trade Commission exempts the 
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test in principle when the market share of the enterpriser who refused 
individual trade is under 3.2% (so-called Safety Zone). Considering 
these situations synthetically, the Ministry of National Defence's 
purchase of milk in this case by a private contract was not an unfair 
refusal of a transaction, and, therefore, the no-suspicion decision by 
Fair Trade Commission could not be markedly arbitrary and irrational. 

2. In order to judge whether the Ministry of National Defence's 
purchase of milk from a member of Agricultural Cooperative by a 
private contract was the act (refusal of a transaction) that 
unreasonably impeded the other enterprisers' business activities 
provided in Article 3-2 Section 1 Paragraph 3, the decision on whether 
it belonged to the category of market holder's act and the demarcation 
of the concerned market should be made first. Since the military milk 
market and general milk market are same in trade objects (white 
milk), trade region (nationwide regional market), trade stage 
(consumption stage), and trade counterpart (general milk manufacturer 
who are not divided from general milk manufacturer), the military 
milk market cannot be demarcated as a separate and discernable 
concerned market and the minister of National Defense only has the 
purchase portion, 3.2% among the whole white milk market. The 
portion of market share is far below 50%, the presumed criterion of 
the market holder provided in Article 4 of the Monopolization 
Regulation and Fair Trade Act. In such case, in order to admit 
market-holding power, it should be shown that the minister of 
National Defense can limit the actual competition in the whole white 
milk market. However, there is no evidence to admit that. Therefore, 
since the Minister of National Defence's purchase of milk by a private 
contract was neither the act (refusal of a transaction) that 
unreasonably impeded the other enterprisers' business activities nor 
belonged to the category of the status-abusing act by market holder. 
Therefore, the no-suspicion decision could not be arbitrary and 
irrational.

Aftermath of the Decision

This decision is of great significance in the point that it presents a 
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concrete judging criterion on unfair trade act as an individual refusal 
of trade and market holder's status-abusing act as unreasonably 
impeding act against an enterpriser (refusal of trade).
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