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Considerations on Constitutional Amendment
Abstract

Recent decades have shown that amendment theory is tied quite tightly to foundational
constitutional theory. That theory shows that there can be no legal limitations placed upon
constitutional amendments, in the sense that a nation’s people can exercise its power to
amend, alter, and even replace the nation’s constitution by using any processes that turn out
to be effective, even if those processes are inconsistent with the processes laid out in the
constitution that is being amended, altered, or replaced (and even if the substance of the
amendments is inconsistent with language in the existing constitution purporting to insulate
some provisions from amendment). The only limitations on the people’s power to amend or

replace the constitution are prudential, not legal.

Reasons for amendment include rectifying initially bad design decisions, adapting the
constitution to novel circumstances, or to express changes in the nation’s identity. Each of

these reasons receives closer examination.
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Considerations on Constitutional Amendment

Mark Tushnet”

Over the past decade or so constitutional theorists around the world have devoted a
great deal of attention to the theory underlying constitutional amendment.” The reason is
probably the use by constitutional courts of a doctrine — usually of their own devising — that
authorizes them to hold unconstitutional amendments that had been adopted by using the
precise mechanisms prescribed in the constitution for amending it. As theorists attempted
to account for such decisions within a coherent framework, they elaborated distinctions
between constitutional amendments and constitutional replacements, clarified the relation
between constitutional amendments and a nation’s constitutional identity, and retrieved some
aspects of the analysis of the idea of a “constituent power” that had fallen out of common
use. In my view the work constitutional theorists did was extraordinarily productive.

Here is a simple summary of what I believe these theorists have shown.” There can be no
legal limitations placed upon constitutional amendments, in the sense that a nation’s people
can exercise its power to amend, alter, and even replace the nation’s constitution by using
any processes that turn out to be effective, even if those processes are inconsistent with the
processes laid out in the constitution that is being amended, altered, or replaced (and even if
the substance of the amendments is inconsistent with language in the existing constitution

purporting to insulate some provisions from amendment). The only limitations on the

1) William Nelson Cromwell Professor of Law, Harvard Law School. I thank Richard Albert and Vicki C. Jackson
for comments on a draft of this essay.

2) In my view the most important works are probably Yaniv Roznai, Unconstitutional Constitutional Amendment:
The Limits of Amendment Powers (2017), and Joel Colon-Rios, Weak Constitutionalism and the Question of
Constituent Power (2012). Richard Albert’s forthcoming book, which deals with topics across the entire range of
amendment theory, is likely to become the most important in the field.

3) I note that the summary is my view of what the theoretical discussions have established, not what any specific
author believes. In fact, my assessment is that my view, while correct, is rather far from the consensus about
amendment theory.
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people’s power to amend or replace the constitution are prudential, not legal.

What do I mean in saying that there can be no legal limitations? Not, of course, that
constitutions cannot contain words purporting to limit either the processes or the substance
of amendments. Nor do I mean that courts cannot lawfully enter judgments asserting that
some limitation on the amendment power has been violated. Rather, I mean that limitations
on the power to amend a constitution cannot be law “all the way down” — because law all
the way down is itself constituted by social practices.

Take as an example some elements of the amendment process laid out in the Constitution
of Republic of Korea. Simplifying for purposes of exposition: Articles 129-130 require a
vote by a two-thirds majority of the national assembly and approval by a majority of voters
in a referendum, provided that more than one half of the nation’s eligible voters actually
vote on the referendum. Suppose, though, that an amendment receives a 60 percent vote
in the national assembly but is nonetheless put to a referendum, in which it receives an 80
precent approval vote, with a 75 percent participation rate. According to my view of the best
account of amendment theory, such an amendment could be legally valid, though whether it
will be legally effective depends on a large number of contingent facts.”

The amendment of the French Constitution by referendum in 1962 is a real-world
example. Simplifying for purposes of exposition: The existing constitution set out a
procedure for its amendment that required participation by parliament. It also contained a
procedure whereby referenda could be held on laws. President Charles de Gaulle proposed
a referendum that would shift the system — prescribed by the constitution — for electing the
president from one using an electoral college to direct elections. The referendum process
was clearly inapplicable to proposed constitutional amendments, but De Gaulle went ahead
with the referendum, which succeeded with 62 percent of the vote with a 77 percent turnout.
Thereafter there were direct popular elections for the president.

This is obviously a very strong thesis, and I begin with a summary of the argument

supporting it. After doing so, I will provide a “map” of some possible reasons for amending

4) The actual effectiveness in the example might well be quite sensitive to the hypothesized numbers. Consider as
an alternative an “unauthorized” referendum that received only a narrow margin of support, or a large margin of
support but where the participation rate was significantly below 59 percent. I suspect that thereafter the odds that
officials and the general public would act as if the amendment had been adopted, are relatively low.
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a constitution, whether through the prescribed forms or otherwise, and will attempt to
connect some elements of that map to the basic theory described here.

The starting point for the theory of constitutional amendments is, not surprisingly,
foundational constitutional theory itself. The latter theory rests on the principle that all
constitutions ultimately rest on exercises by a nation’s people of its constituent power.”
Whether the constituent power has been exercised is determined by “facts on the ground.”
In the first instance those facts deal with whether officials recognize that the constituent
power has been exercised. That recognition, in turn, rests on whether officials, and
derivatively ordinary citizens, regularly adhere to the legal prescriptions of the foundational
documents. The constituent power, when effectively exercised, creates the framework for
future acts of government. Again to simplify, the constituent power enacts a constitution that
creates legislative, executive, and judicial institutions and, importantly here, that also sets
out procedures for amending the constitution itself.

The procedures for amendment vary a great deal. More than the simple majorities needed
to enact legislation is almost universally required; otherwise we could distinguish between
ordinary laws and constitutional amendments only by the labels attached to them.®” The
amendment rule must require some supermajority, but there is a wide range of possibilities.”
Amendment theory says relatively little about anything other than variations in the ease with
which amendments can be made.

There are several tiers of procedure for constitutional amendments.” At the lowest tier

are what might be called ordinary constitutional amendments, such as technical corrections

5) For my discussion of whether the constituent power is a real social group or a conceptual category, see Mark
Tushnet, Peasants With Pitchforks, and Toilers With Twitter: Constitutional Revolutions and the Constituent
Power, 13 I-CON 639 (2015).

6) Israel is an exception: The Knesset is both an ordinary legislature and a constituent assembly. When acting as a
constituent assembly it can adopt constitution provisions by a simple majority. It signals the capacity in which
it is acting by designating a constitutional amendment a “Basic Law.” Richard Albert points out that one of the
amendment procedures in Canada also involves simple majorities.

7) It is worth noting as well that amendment rules requiring a supermajority may in practice have little effect in na-
tions with a dominant political party, where “dominance” is defined as consistent majorities of a size larger than
that required to amend the constitution.

8) I take the language of tiers from Richard Albert, Constitutional Handcuffs, 42 Ariz. St. L. J. 663 (2010).
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or additions based on modern developments. The amendment rule for these amendments
is the weakest in the constitutional system. Sometimes the constitution identifies a set
of provisions protected by a stronger rule; these might include some aspects of human
rights and what are thought to be especially important features of government structure.
Some constitutions also set out procedures for a whole-scale replacement of the existing
constitution. Typically these “replacement” or “substitution” requirements involve a
combination of a constituent assembly and a national referendum.

Where express provisions dealing with constitutional replacement exist — and sometimes
where constitutional law recognizes an implicit doctrine of constitutional replacement
— questions can arise about what appear to be discrete constitutional amendments. The
problem is easiest to see if the constitution has only two amendment procedures, one for
ordinary amendments and one for replacements. Suppose one, two, or a few seemingly
discrete amendments are proposed. They might be so significant that a constitution with
them is quite different from one without them. One might say, then, that sometimes even
discrete amendments can amount to constitutional replacements.”

With this as background, I return to fundamental amendment theory. All actions taken
within the framework established by the constitution are exercises not of the constituent
power directly but of a power derived from the constituent power itself. It follows from
this description that the constituent power cannot be constrained by domestic law, whether
ordinary laws or rules for constitutional amendment: Derived powers cannot limit the
sources from which they are derived.'”

How then are we to understand provisions like Articles 129-130? At the most basic level

9) This is the account sometimes offered in defense of decisions in Latin America rejecting as “unconstitutional”
amendments to allow presidents to run for successive terms. One rationale for such decisions is that the amend-
ments are so significant that they can be adopted only through the prescribed procedures for constitutional re-
placement.

10) It is sometimes said in discussions of amendment theory that international law might constrain the amendment
power. Perhaps so, for example if a specific international agreement embodies requirements for constitutions’
content. Ordinarily, though, international law deals with outcomes (such as torture or discrimination) rather
than processes (except to the extent that processes have some effect on outcomes). A rather clear example is
that, on what I take to be prevailing views, a nation would not violate international law merely by having a
constitution lacking a provision banning torture; it violates international law only by engaging in torture.
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they should be understood as recommendations from the constitution-writers — or, perhaps,
from those exercising the constituent power at the moment of the constitution’s adoption —
about what prudent successors should do. The procedural requirements describe methods
that, the writers believe, are likely to produce amendments only when the amendments
would improve the constitution’s performance. But, as recommendations they can be
rejected if, upon serious consideration, they appear to obstruct rather than promote
constitutional improvement under the circumstances facing the amenders. Let me call
amendments that go through a course different from that prescribed in the constitution as
“unconventional amendments.”

Consider an example built upon discussions in the French Constituent Assembly in
1789-91."" Suppose a constitution purports to require that amendments be proposed by a
constituent assembly consisting of 600 members. That number is chosen because, at the time
of the constitution’s adoption, it is large enough to allow for the inclusion of representatives
from all social sectors, but not so large as to be unmanageable. It is easy to imagine changes
in society that make the number outdated — either too large or too small. It would not be
unreasonable for a later society to allow amendments to be prosed by a constituent assembly
with 300 or 800 members.

Of course the example works, if it does, because the initial constitution used a fixed
number that could become overly rigid.'” Yet, the possibility that constitutional provisions
can become outdated — or might have been badly designed from the outset — is what
underlies the inclusion of any amendment procedure in a constitution. And, there is no
general reason to believe that provisions dealing with amendment procedures are less likely
to become outdated than any other provision. One unavailing response is to contend that the
outdated amendment procedures should themselves be amended. This is evidently circular:
If the procedures are outdated with respect to other proposed amendments, they must be

outdated with respect to amendments to themselves.

11) For this example, see Mark Tushnet, “Amendment Theory and Constituent Power,” in Comparative Constitu-
tional Theory (Miguel Schor & Gary Jacobsohn eds. 2018).

12) It is worth noting, though, that constitutions are typically full of numbers — most notably, perhaps, the U.S.
Constitution’s requirement that each state be represented in the Senate by two members.
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Again, consider the requirement that amendments be proposed by a two-thirds vote in the
national assembly. Suppose the political party system becomes so fragmented that it is in
practice impossible for any proposal to receive a two-thirds vote. That might not impede
the adoption of legislation requiring support by a simple majority, but it would make it in
practice impossible to amend the constitution."” There are isolated but instructive examples
of what happens then. A political movement seeking constitutional change sponsors a public
referendum without the prior adoption by the national assembly of the proposals to be voted
on. Or, the movement convenes a constituent assembly outside the prescribed constitutional
framework to propose the adoption, by (constitutionally unauthorized) referendum, of a
replacement for the existing constitution.'” These actions are in some sense illegal and
unconstitutional, but, to return to the idea of the constituent power, if the results prove to
be effective — if officials and citizens guide their actions with reference to the amendments
or the new constitution — the amended or replacement constitution will become the nation’s
constitution.

The fact that some people — typically opponents, but sometimes supporters of the
amendment’s substance — might well regard the actions I have described as illegal is
important, though. Of course the presence of amendment procedures in a constitution
indicates that the constitution’s designers thought that those provisions were the best ones to
ensure that only “good” amendments would be adopted. And that judgment deserves weight
as future generations consider both amending the constitution, and adopting unconventional
amendments. But, beyond having whatever weight they rationally deserve, the amendment
procedures will have an effect on politics. Proponents of unconventional amendments
will have to overcome opposition not only from those who disagree with the sought-for
amendments on the merits, but also those who believe that adhering to the constitution’s
amendment procedures serves important rule-of-law values.

Unconventional amendments might be more vulnerable than ordinary ones after their

13) Richard Albert refers to this as constructive unamendability. Richard Albert, Constitutional Disuse and Desue-
tude, 94 B.U. L.Rev. 1029 (2014).

14) The examples here are drawn from the recent referendum in Catalonia on independence, and the method by
which the Venezuelan Constitution of 1999 was adopted.
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adoption. True, by assumption such amendments are effective because people start to behave
consistent with them. But, there might be pockets of resistance — again, not only from those
who continue to believe that the amendments are unwise, but also from those who object to
their “illegality.” For that reason, the pockets of resistance might be larger than otherwise. It
is one thing, opponents might say, to lose a fight conducted according to the rules in place,
quite another to lose a fight conducted by rules devised by the winners for that fight alone.

The existing amendment procedures might not have constraining legal effects, but they
might well have significant effects upon practical politics. Prudent politicians will take
these practical effects into account when they consider whether to pursue unconventional
amendments. The examples of actions in the general neighborhood of unconventional
amendments involve insurgent political movements facing a congealed and recalcitrant
political system that unyieldingly resists even modest changes. As a matter of constitutional
theory, again, unconventional amendments might be sought in any circumstances, but it
might well be that prudence counsels against using them except when political conditions
have deteriorated quite substantially. That is how prudence might work in practice.

When might constitutional amendments be prudent? The prospectus for this conference
identifies most of the circumstances, and I will expand a bit on them."

First, an amendment might be appropriate if the constitution contains provisions that are
badly designed from the outset. Knowledge about the basics of constitutional design has
become so widely distributed that this problem should be rare. It does occur, though. The
best recent example is the short-lived decision in Israel, a parliamentary system, to have
the prime minister elected separately from parliament.'” As could have been expected this
produced a prime minster who lacked a consistent supporting majority in parliament. Here
the bad design could have been avoided from the beginning. Other examples might include
omissions from constitutions, for example, the failure to include a provision for an electoral

commission.

15) Sometimes amendments might be appropriate for exactly the same reasons that creating a constitution is, for
example as a solution to a pressing political problem. I confine my attention here to reasons distinctive to
amendments.

16) citation

35



Constitutional Court of Korea
"ﬁ" Constitutional Research Institute

These ‘mistakes” might not actually be mistake, though. They might result from the
political circumstances at the time of constitution-writing, and the constitution-writers
might be quite aware of what they were doing, and simply resigned to the fact that they
have to make the mistakes. So, in the Israeli example, the political conditions producing
the design might have made its adoption politically sensible at the moment — it might have
solved an immediate political problem — and then it could be abandoned when the political
circumstances changed."”

Another set of problems arises when constitutional provisions are good ones when adopted
but become outdated because of social, economic, or merely political change. For example,
in a federal system some authority must be committed exclusively to the subnational units,
and some components of that allocation might be sensible at the time. But circumstances
change and it might become appropriate to give the national government either concurrent
or exclusive authority over the subject. That can be accomplished only by constitutional
amendment.'” Or, in an ethnically divided society the constitution might allocate various
powers to ethnic and geographic communities in ways that make sense in light of the
distribution of those communities within the nation, and in light of their differing economic
statuses. As time goes on, geographic and economic mobility might make these allocations
increasingly problematic, for example by giving a minority group that had a significant
presence in a region, or in the nation as a whole, an effective veto power over legislation for
a region that it no longer dominates.

This last example can introduce an important variant on the problem of outdated
constitutional provisions. Constitution-writers have two related tasks. They must craft a

constitution that satisfies immediate political needs — that is, that is acceptable politically

17) I do not know whether this is an accurate description of the genesis of the Israeli provision. A more general
version of this problem, for which I do not have any examples, is that constitution-makers might adopt two or
more provisions, each sensible in itself, but which interact in practice to produce undesirable results.

18) A good example of this is the provision of the United States Constitution giving the national government power
over commerce among the several states, which, as the Supreme Court recognized early on, presupposed that
there are some economic matters that are wholly internal to a single state. As the U.S. economy expanded, the
category of purely internal commerce shrank dramatically, but the limits on national power sometimes operated
to slow down the adoption of appropriate national policy. On the best scholarly understanding, the U.S. Consti-
tution was amended via judicial interpretation to address this difficulty.
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at the time of adoption. And, they must craft a constitution that will allow the nation to
address new problems as they arise, and when political conditions have changed. These
tasks can conflict. Ideally, perhaps, the constitution-writers would anticipate the possibility
of change by leaving issues open to later political resolution.'” But, they might face political
circumstances that require them to write a solution into the initial constitution. This will
occur, for example, when an important political group insists that a matter that concerns it
not be left to later political negotiation, and has the power to veto a constitution that does
not address the matter to its satisfaction.

A constitutional amendment is then appropriate when several conditions are met. Either
as a normative matter or as a political one, the issue resolved in the constitution ought
to be reopened. And, the group that once had the power to insist upon a resolution in the
constitution has lost enough power that a constitutional amendment leaving the issue to
political resolution is within reach (or even, that an amendment resolving the issue against
the previously powerful group is possible).

Here too the United States provides a good example. The Constitution’s framers believed,
probably correctly, that they could not get the Constitution ratified unless it contained
provisions protecting slavery in the states where it was central to social and economic
organization. Politically, that is, the South was strong enough to insist upon including pro-
slavery provisions in the Constitution. Over the first decades of the nineteenth century, the
North gained economic and demographic power vis-a-vis the South, and the movement to
abolish slavery gained strength. From a constitutional design point of view, it would have
been desirable to amend the Constitution to shift slavery from a policy protected by the
Constitution to a policy whose shape could be determined by ordinary politics. The U.S.
amendment rule is so strong, though, that such a solution was not available, with the effect
that constitutional change came about through the violence of the Civil War.

I began this Article by referring to the judicial doctrine of unconstitutional constitutional

amendments. That doctrine introduces a final category of amendments, those that reflect

19) For a discussion of deferral through “by law” provisions, see Rosalind Dixon & Tom Ginsburg, Deciding Not
to Decide: Deferral in Constitutional Design, 9 I-CON 636 (2011).
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a change in the nation’s identity.”” The judicial doctrine is that amendments that alter a
nation’s “basic structure” are unconstitutional.”” Typical components of the basic structure
are federalism, liberalism, and secularism. Consider, then, an amendment to a constitution
whose basic structure includes secularism that reflects the increased commitment of
a nation’s people to a specific religion; the examples from around the world include
Buddhism, Christianity, Islam, and Judaism. Assume that the constitutional court holds such
an amendment unconstitutional. What happens next, in practice?

Of course the forces supporting the amendment can use ordinary political means to
alter the court’s membership and so its doctrine. If the constitution contains provisions
authorizing its replacement by a new constitution, those forces might use the “replacement”
mechanism, such as convening a constituent assembly. We can imagine, though, that the
constitution does not contain such provisions.”” Further, those supporting the amendment
might believe that the only thing that needs changing is the commitment to secularism, and
that deploying the heavy weaponry of a constituent assembly rather than, for example, a
single-subject referendum is both too expensive and unnecessary.

At this point we can connect the amendment types to amendment theory and specifically
to the existence of procedural tiers making amendments increasingly difficult. Even badly
designed and outdated constitutional provisions have their supporters, in particular people
who benefit from the provisions’ operation or from the government’s inability to act because
of the provisions’ effects. Sometimes those beneficiaries have enough power (or numbers)
to block the adoption of even an ordinary amendment to eliminate the badly designed or
outdated provisions. This might be true even when the provisions fall into the lowest tier
protected by the weakest amendment rule, and is more likely when the provisions fall into

a higher tier. This situation might provide the occasion for an unconventional constitutional

20) It bears emphasizing that these changes can be normatively positive or negative. From my point of view, for
example, the change in Canada from a binational state to a multicultural one, reflect in the adoption of the
Charter of Rights, is a positive change, while an amendment to Article 9 of the Japanese constitution to reflect
the abandonment of pacifism as a national characteristic would be a negative change.

21) See Roznai, note --- above, and Sudhir Krishnaswamy, Democracy and Constitutionalism in India: A Study of
the Basic Structure Doctrine (2009).

22) The U.S. Constitution does not, for example.
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amendment, depending of course on the degree to which the unamended constitution is
obstructing good governance.

Similarly with identity-changing provisions protected by courts that treat such
amendments as affecting the constitution’s basic structure and therefore unconstitutional.
Rather than change the courts’ composition and its doctrine — itself raising rule-of-law
concerns — the amendment’s proponents can use an unconventional amendment, which also
carries with it rule-of-law concerns.

The United States provides an example of unconventional amendment in its treatment
of the issue of slavery. The original Constitution protected slavery, but that protection was
immoral at the outset, became outdated in the nineteenth century, and was an aspect of the
nation’s original identity. The U.S. amendment rule is among the most stringent in the
world, which meant that updating the Constitution through the amendment process was
impossible.”” Formally speaking, slavery was eliminated by the adoption of an ordinary
constitutional amendment, the Thirteenth. But, adopting that amendment became possible
only as a result of the North’s victory in a bloody civil war. Because of the war’s role, the
Thirteenth Amendment should be understood as an unconventional amendment in my sense.

We may be in the midst of processes that will ultimately produce unconventional
amendments in nations whose constitutional courts have treated secularism as an
unamendable constitutional feature. So far most responses to such holdings have taken the
form of modifications of judicial doctrine,”” or changes in the composition of the courts
either through constitutionally authorized processes or through somewhat unconventional

25 . . . . . .
means.”” As noted earlier, advocates for altering a nation’s commitment to secularism might

23) Immediately before the Civil War broke out a constitutional amendment was proposed that
would have explicitly protected slavery in the Southern states. Though it was submitted to the
states for ratification, it was not ratified.

24) In a forthcoming article Yvonne Tew introduces the term “stealth theocracy” to describe somewhat different
phenomena, but the term is useful in this context.

25) The latter include adoption of procedurally regular constitutional amendments that might have been described
as unconstitutional alterations in the basic structure. The Supreme Court of India did hold unconstitutional
such an amendment, which was may have been motivated in part by concern about the possibility that the court
would find legislation in the direction of greater recognition of the role of Hinduism in Indian public life would
be unconstitutional or, if adopted in constitutional amendments, would violate the basic structure doctrine.
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seek a constitutional replacement, but — if they are concerned only that the constitution is
defective because of its recognition of secularism — they might think that the procedures
for large-scale replacement are inapt for the problem. If none of these changes — in the
courts, in doctrine, or in the entire constitution — are thought necessary, proponents see an
unconventional amendment as the solution.

Recent decades have shown that amendment theory is tied quite tightly to foundational
constitutional theory. Examining it, as I have here, can illuminate the connections between
ideas about constituent power and the rule of law in quite useful ways. Or, at least, so I hope

to have shown.
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6) °]&+e] &2 Sangkyung Lee, THE BEGINNINGS OF CONSTITUTIONAL REVIEW IN KOREA, GERMA-
NY, AND THE UNITED STATES, JSD Disseration, Washington University in St. Louis School of Law (2007),
p.49, FOOTNOTE 147 %#%. “Shortly after the 5-16 Military Coup d’ état (Militirputsch) of 1960 in Korea,
the Constitution of Korea was again revised by “the Committee of the State Reconstruction” (Kookga-Jaegeon-
Choigo-Hoieu) (formerly called the Committee of Military Revolution) and confirmed by a plebiscite that was
provided by the Emergency Act for the State Reconstruction. In this regard, the reception of norms should be
reflected, because according to José¢ Juan Moreso and Pablo E. Navarro, their use of ‘revolution’ also refers to
the so-called coup d’état and to other irregular changes in the constitution. In terms of legal validity of the old
norms, we conceive “reception”, which may mean the abbreviated procedural form of law-creation, for the legal
norms representing material continuity will normally be brought into the new legal system expressly or implicitly
under the process of “reception”. Here, my inquiry is whether there was a reception as an “abbreviated procedure
of law-creation” and how to deal with “substantial discontinuity” between the Constitutions of the 2™ and 3*
Republics that just had the formal continuity. At any rate, with regard to my inquiry, Kelsen answers it in part,
articulating “reception” in following terms: “if law which were introduced under old constitution ‘continue to
be valid’ under the new constitution, this is possible only because validity has expressly or tacitly been vested in

them by the new constitution. The phenomenon is a case of reception (similar to the reception of Roman law).

The new order ‘receives’, i.e. adopts, norms from the old order; this means that the new order gives validity to
(puts into force) norms which have the same content as norms of the order. ‘Reception’ is an abbreviated proce-
dure of law-creation.” and for comparative cases, it is noteworthy that, according to Moreso and Navarro, “it is
interesting to note, in passing, that the American Constitution of 1787 is likewise a revolutionary instrument in
Kelsen’s sense. That is, the American Constitution of 1787 marks a break in legal continuity with its predecessor,
the Articles of Confederation of 1781. The latter required that all thirteen states agree to proposed amendments to
the document, whereas the Constitution of 1787 declared, in article VII, which the new constitution would count
as having been ratified as soon as nine of the thirteen states, in state conventions, had proved it. Thus, from the
standpoint of the Articles of Confederation, the Constitution of 1787 was illegal, a revolutionary document in
Kelsen’s sense. Alongside the formal discontinuity between old and new constitutions in Austria and in the Unit-
ed States, there is a nearly complete continuity of material (or substantive) law.” José Juan Moreso and Pablo E.

Navarro, The reception of Norms and Open Legal Systems, In Normativity and Norms. Critical Perspective on
Kelsenian Themes, ed. Stanley L. Paulson and Bonnie Litschewski Paulson, (Oxford: Clarendon Press, 1998) at
273; See Hans Kelsen, General Theory of Law and State, (Cambridge, Mass.: Harvard U.P., 1945) at 117; see also
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Discussion on “Considerations on Constitutional
Amendment”

Lee Sangkyung (Professor, University of Seoul Law School)

First of all, I would like to express my appreciation for Professor Tushnet’s insightful
presentation, which provided me the opportunity to study various theories underlying
constitutional amendment. It also gives me great pleasure to be able to meet Professor
Tushnet in person.

This discussion paper centers on the contents of Professor Tushnet’s article. Regrettably, I
did not have enough time to thoroughly review the many references that Professor Tushnet
cited in the footnotes and to reflect them when drafting this paper. Having said that, I would
like to ask for your kind understanding if you should feel that this paper fails to grasp your

intended meaning in the article.

1. Limitations on Constitutional Amendment Due to the Differentiation
between Constituent Power and Amendment Power under Korea’s
Constitutional Theories

Professor Tushnet mentioned that “There can be no legal limitations placed upon
constitutional amendments... [because] limitations on the power to amend a constitution
cannot be law ‘all the way down’ — because law all the way down is itself constituted by
social practices.” With regard to this, I have a question based on constitutional theory. The
constitutional theory of the Republic of Korea has long differentiated between constituent
power and amendment power. While Professor Tushnet also mentioned the ‘people with
constituent power’, Abbé Sieyés, who was the designer of France’s 1791 Constitution of
the French Revolution and an advocate of popular sovereignty, differentiated between
constituent power and amendment power in his book entitled What Is the Third Estate?.

In this book, he described constituent power as the original and absolute power that is
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vested only in the people and can be exercised only by the people, and classified it as
being ‘constituent(constituting) power (konstituierende Gewalt)’. He then described
the ‘constituted power (konstituierte Gewalten)’ formed based on constituent power as
amendment power. Thus, those with the constituent power shall be the people themselves.
Sieyés’ theory was succeeded by Carl Schmitt, a German scholar in public law, and
evolved into a theory that differentiates between constituent power and amendment power.
Such German law theories have influenced Korea and have served as a theoretical basis in
clarifying the limitations on constitutional amendment. According to Carl Schmitt, it can be
recognized that a ‘fundamental resolution of constituent power’ cannot be infringed upon
by amendment power. Furthermore, above constitutional law, there exist the principles
of natural law" that even bind the people holding constituent power, and therefore, any
constitutional amendment that goes against them cannot be approved. However, opinions
vary regarding specifically what cannot be the subject of constitutional amendment. These
limitations— the limitations under the theory of Carl Schmitt, who described a ‘Constitution’
as being the fundamental resolution of the people holding constituent power as opposed
to a ‘consitutional law’, which is the resolution of the people holding amendment power;
and the limitations imposed by the principles of natural law— cannot be said to have been
constituted by ‘social practice’. ‘Social practice’ may provide some background, albeit
only partially, but when considering the ‘form’ of the limitations at least, the limitations
should be considered ‘normative’ or ‘legal’. Further, in light of the written constitution
being the highest norms, I found it somewhat difficult to agree that ‘limitations on
amendment power were also constituted by social practices.” In addition, Professor Tushnet
seems to differentiate between constituent power and amendment power, as he noted that
“constituent power cannot be constrained by domestic law, whether ordinary laws or rules
for constitutional amendment. Derived powers cannot limit the sources from which they are
derived,” citing Articles 129 and 130 of the Constitution of the Republic of Korea, followed

by mentioning ‘prudent successors’. Against this backdrop, what can be understood as the

1)This means the supernational and pre-national orders, or universally valid and objective orders that transcend
time and space and existed before nations coming into existence. This is rather a permanent truth that nations
and man-made laws must respect and abide by.
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‘recommendations’ that Professor Tushnet mentioned should be seen as ‘legal limitations’
if they are to be understood as having been statutorily provided for as “constitutional
restrictions or limitations”. Also, Professor Tushnet labels amendments that go through a
course different from those prescribed in the constitution as “unconventional amendments”.
I wonder if we should construe this as meaning that they can be used as a means to
circumvent the inherent nature of the written constitution — in other words, the rigidity of
the constitution or the difficulty in carrying out amendment of the constitution. In addition,
although an unconventional amendment is an ‘unconstitutional amendment’ at the outset,
it may later acquire ‘democratic legitimacy’ and be approved. I would like to hear your
valued opinion on whether the unconstitutionality of such unconventional amendment can
be eliminated in such a case. Further, you opined that any amendment that alters the ‘basic
structure’ of a nation, such as “federalism, liberalism and secularism” is unconstitutional,
which I understand as you accepting the ‘limitations due to the fundamental resolution
of the people holding constituent power’ or the ‘limitations inherent in a constitution’ for
constitutional amendment. For your reference, the Constitutional Court of Korea adopts
Germany’s centralized constitutional review. Thus, it reviews whether a law violates the
constitution, but does not have the authority to determine whether a specific constitutional
amendment provision is in violation of the ‘constitution’.” In this sense, Korea’s

Constitutional Court plays a somewhat different role than the US Supreme Court.

2. Destruction (Annihilation), Abrogation (Replacement) and
Interruption (Encroachment) of a Constitution as Opposed to
Constitutional Amendment

2) Constitutional Court of Korea decision dated December 28, 1995 Hunba 3: The preamble and the individual
provisions of the Constitution are closely related to one another to create a unified value system. Of the
provisions of the Constitution, there are those that declare the fundamental values of the Constitution in
a more abstract manner, while there are also those that describe such values more specifically. In light of
the aforementioned, ideally and logically there can be an order of precedence among different provisions
of the Constitution. Such order of precedence may be of use when trying to construe the Constitution in a
comprehensive and consistent manner as it is the result of the specific construction of the provisions on abstract
values. However, it cannot be said that it suggests there exists a hierarchy among individual provisions of
the Constitution in terms of effectiveness to the effect that a specific provision can completely nullify the
effectivenss of a different provision.

51



Constitutional Court of Korea
"ﬁ" Constitutional Research Institute

Constitutional theory in Korea generally differentiates among the destruction
(annihilation) of a constitution (Verfassungsvernichtung), the abrogation (replacement) of a
constitution (Verfassungsbeseitigung) and the interruption (encroachment) of a constitution
(Verfassungsdurchbrechung). First, the destruction of a constitution occurs when the existing
written constitution is destroyed and a new constitution is enacted by the new ‘constituent
power’. Examples include the Constitution of the First Republic of France enacted after the
1789 French Revolution, the Soviet Constitution enacted after the 1917 Russian Revolution
and Germany’s 1919 Weimar Constitution enacted after the First World War. The abrogation
of a constitution is the same as the destruction of a constitution in the sense that the existing
written constitution is abrogated and a new constitution is enacted. However, it differs
from the destruction of a constitution in that it does not entail a change in the constituent
power. The enactment of the Constitution of the Fifth Republic of France in 1958 pertains
to this category. Lastly, the interruption (encroachment) of a constitution occurs when a
constitution is encroached upon without some provisions of the constitution being excluded
or suspended, and the constitution itself may or may not approve this course of action. An
example of the interruption (encroachment) of a constitution approved by the constitution
itself is the nation’s constitutional emergency right. For instance, an individual provision
of the constitution can be encroached upon by a presidential emergency measure under
Article 48 Clause 2 of the Weimar Constitution or the president’s proclamation of martial
law under Article 77 of the Constitution of Korea. Professor Tushnet viewed ‘constitutional
replacement’ as one of the ‘many tiers of constitutional amendment procedures’. Korea’s
constitutional theory, however, uses such terms as the ‘abrogation or replacement of a

constitution’ and differentiates this from constitutional amendment.

3. Examples Demonstrating Negative Aspects of Constitutional
Amendment throughout Korea’s Constitutional History
(For reference)

Since the enactment of the first constitution of Korea in 1948, its history has been plagued
with negative experiences due to several constitutional amendments. In 1948, Rhee

Syngman was elected president through an indirect election by the National Assembly, then
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consisting of 198 directly elected members. Korea’s first constitution of 1948 provided
that the president shall be elected to a four-year term by the National Assembly and may
serve up to two terms. However, expecting that his support base in the National Assembly
would weaken significantly following the second National Assembly elections held on May
30, 1950, President Rhee Syngman passed the so-called “Excerpt Bill for Constitutional
Amendment” on July 4, 1950, which was a compromise between a bill for direct
presidential election proposed by the government and a bill for the National Assembly’s
right to a nonconfidence resolution against the State Council proposed by the opposition
party. However, the Excerpt Bill was passed by a standing vote when free discussion among
members of the National Assembly was not possible as a state of emergency had been
declared and the National Assembly was completely besieged.

Furthermore, it was an unconstitutional amendment of the constitution that contradicted
the principle of procedural justice because public announcement, one of the procedures
of constitutional amendment, was omitted. Regrettably, the situation at that time was such
that claims regarding the unconstitutionality of the Excerpt Bill could not be raised — there
was no institution that could declare it unconstitutional, and Rhee Syngman had been
elected through direct election for his second term through the constitutional amendment.
Subsequently, as the ruling Liberal Party won the third National Assembly general election
held on May 20, 1954, the Rhee Syngman administration submitted to the National
Assembly on September 8, 1954, an unconstitutional bill proposing the elimination of the
provision on the restriction on serving more than two terms for the first president only. As
the result of the voting of the House of Representatives held on November 27, 1954, 135 of
the 203 total members, one vote short of the two-thirds quorum necessary for constitutional
amendment, approved the bill and thus the bill was declared disapproved. However, the
Liberal Party insisted that 135.333, which is two-thirds of 203, should be rounded down
to 135, and declared the bill approved, with the attendance of the members of the Liberal
Party only. The second constitutional amendment was essentially null and void as it failed
to meet the quorum required by the constitution. Further, it contained unconstitutional
contents that contradicted the principle of equality before the law, which is a fundamental

principle for guaranteeing freedom and the rights protected by the constitution, as it
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eliminated the restriction on serving more than two terms only for the first president in a
bid to enable Rhee Syngman’s lifelong presidency. Nevertheless, the constitution continued
to retain its normative power until a students’ rally took place on April 19, 1960 (April
19 Students’ Democratic Revolution), to protest a series of rigged presidential elections
under the Rhee Syngman administration (the so-called the March 15 Rigged Presidential
Election) that eventually brought down the Rhee administration. Subsequently, based on
the third constitutional amendment that adopted the parliamentary system, the Second
Republic of Korea was established. The third constitutional amendment is viewed as
the “de facto enactment of the constitution”, which was initiated by the April 19 student
revolution that brought down the authoritarian rule of the Liberal Party — hence the name
the ‘Second Republic of Korea’, meaning the launch of a new republic.” However, the
Democratic Party government of the Second Republic of Korea was incapable of dealing
with the strong desire and enthusiasm of the people and only added to the confusion in
the government. Then, on May 16, 1961, the Second Republic of Korea finally came to an
end with the military coup by armed soldiers under General Park Chung-hee. The military
government of Park Chung-hee, in enacting a new constitution following the transfer of
power to a civil government, chose to amend the Law on Emergency Measures. The bill on
constitutional amendment was passed by the Supreme Committee on December 6, 1962,
and then was approved by the national referendum held on December 17. Some call the fifth
constitutional amendment the “Constitution of the Third Republic”, in that it is equivalent
to the enactment of a constitution as it was adopted at a time when the previous constitution
was destroyed.” However, President Park Chung-hee, having succeeded in being re-elected
in 1967, carried out the sixth constitutional amendment (the so-called the “Three Terms
Constitutional Amendment’) on October 17, 1969, which enabled a president to serve three
terms. Subsequently, President Park, elected for his third term in 1971, enacted the “Law on
Special Measures for National Integrity”, and finally conducted the ‘October Revitalizing
Reform(Yu-shin)’ on October 17, 1972. As a result, the National Assembly was disbanded

3) For more information, please refer to page 80 of Sung Nak-in, CONSTITUTIONAL STUDY, 17th edition
(Beopmunsa, 2017).

4) Sung Nak-in, CONSTITUTIONAL STUDY, page 82.
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and the Emergency Cabinet Meeting took over the authorities of the National Assembly, yet
again leading to the destruction of constitutional orders. Further, on November 21, 1972, the
so-called “Revitalizing Reform Constitution (Yu-shin Constitution)” was approved with a
91.5% approval rate and a 91.9% participation rate of eligible voters. As the president was
now to be elected through indirect election by the representatives of the National Council
for Unification, President Park Chung-hee became able to serve for his lifetime. Moreover, it
institutionalized the authoritarian power of the president and became a prototype for modern
dictatorship.” Yet, there can be two possibilities to explain the continuity or relationship
between an unconstitutional amendment of a constitution and the former constitution, after
an unconstitutional amendment of a constitution has been conducted. The first possibility
is where the two are considered the same in their form but are completely different in their
content, and the second is where the two are different in their form but are the same in
their content. For the latter case, some recognize its validity by relying upon the ‘reception’

theory. For this, the footnote below can be of reference.”

5) The Supreme Committee of the State Reconstruction, essentially an interim decision-making conference govern-
ment was at the center of the power of the country. As the National Assembly was disbanded and the Constitu-
tion of the Second Republic was effective only to the extent not contradicting the Law on Emergency Measures,
the state of the "constitutional destruction" persisted.

6) For more information about the following, please refer to Sangkyung Lee, THE BEGINNINGS OF CONSTI-
TUTIONAL REVIEW IN KOREA, GERMANY, AND THE UNITED STATES, JSD Disseration, Washington
University in St. Louis School of Law (2007), p.49, FOOTNOTE 147. “Shortly after the 5-16 Military Coup d’état
(Militdrputsch) of 1960 in Korea, the Constitution of Korea was again revised by the “Supreme Committee of
the State Reconstruction” (Kookga-Jaegeon-Choigo-Hoieu) (formerly called the Committee of Military Revo-
lution) and confirmed by a plebiscite that was provided by the Emergency Act for the State Reconstruction.In
this regard, the reception of norms should be reflected, because according to José Juan Moreso and Pablo E. Na-
varro, their use of ‘revolution’ also refers to the so-called coup d’état and to other irregular changes in the con-
stitution. In terms of legal validity of the old norms, we conceive “reception”, which may mean the abbreviated
procedural form of law-creation, for the legal norms representing material continuity will normally be brought
into the new legal system expressly or implicitly under the process of “reception”. Here, my inquiry is whether
there was a reception as an “abbreviated procedure of law-creation” and how to deal with “substantial disconti-
nuity” between the Constitutions of the 2" and 3™ Republics that just had the formal continuity. At any rate, with
regard to my inquiry, Kelsen answers it in part, articulating “reception” in following terms: “if law which were
introduced under old constitution ‘continue to be valid’ under the new constitution, this is possible only because

validity has expressly or tacitly been vested in them by the new constitution. The phenomenon is a case of re-

ception (similar to the reception of Roman law). The new order ‘receives’, i.e. adopts, norms from the old order;
this means that the new order gives validity to (puts into force) norms which have the same content as norms of
the order. ‘Reception’ is an abbreviated procedure of law-creation.”and for comparative cases, it is noteworthy
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Once again, I appreciate the opportunity to discuss Professor Tushnet’s article. It is
my sincere hope that this paper can help contribute to the academic discussion of our

conference.

that, according to Moreso and Navarro, “it is interesting to note, in passing, that the American Constitution of
1787 is likewise a revolutionary instrument in Kelsen’s sense. That is, the American Constitution of 1787 marks
a break in legal continuity with its predecessor, the Articles of Confederation of 1781. The latter required that
all thirteen states agree to proposed amendments to the document, whereas the Constitution of 1787 declared, in
article VII, which the new constitution would count as having been ratified as soon as nine of the thirteen states,

in state conventions, had proved it. Thus, from the standpoint of the Articles of Confederation, the Constitution
of 1787 was illegal, a revolutionary document in Kelsen’s sense. Alongside the formal discontinuity between

old and new constitutions in Austria and in the United States, there is a nearly complete continuity of material

(or substantive) law.”José Juan Moreso and Pablo E. Navarro, The reception of Norms and Open Legal Sys-

tems, In Normativity and Norms.Critical Perspective on Kelsenian Themes, ed. Stanley L. Paulson and Bonnie
Litschewski Paulson, (Oxford: Clarendon Press, 1998) at 273; See Hans Kelsen, General Theory of Law and
State, (Cambridge, Mass.: Harvard U.P., 1945) at 117; see also Hans Kelsen, Reine Rechtslehre 2™ ed. Vienna,
Franz Deuticke, 1960, at 212-215 [34(f)].”
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2] 0|8 0 24 ool A|A Hr

Jeht dEARE o] Zxg Ale] 9TF 47 B YRl vol A P 57
o2 T8 5 Urka Ak AR ARARE ol AAYH A thA ke @
e %Hl%‘ . ARFoRNEY dre) AF HIE Y we PIYs

Fo= EE‘S‘% AAE oldstele YAte 8% glokal ek, H A F(GHQ: General
Headquarter)oll &% 23t 3 gsklth. 19461 24 139, GHO= d2AWts 7143}
a1 Ao GHQ Z9bs AEstgltt. oluf, GHQE o] &b FretshA| oty & %5
] 217 (person of the Emperor)E ®3 8 4= gl o glata dgivka dajxit.” x5 A
skl Wb W A8 AE okt QIR U B AAE Ak 4 Uk A4
gef Azt o] g sto] A28 3§ .
ol H3AY FA(FA(HE) ] 35 3] vlgtes dEITS HIAI7]7] ¢
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4) IAZRIE TZA+=H A RG] CROTRFIE ML s g B s A SCE TR (hitp://www. ndl. go.jp/constitution/
shiryo/03/077shoshi. html) (visited 2017/10/29)

5) Bk AF @] ZeAAE WAl B AuE W, HoltE 1946 19 AR olx d2e] Azt dda dg
o] glojxtta AZHELh &, 1 a9l 1945 129 17Y 223n) s dE o AE EAE delste 593 (Far
7} AR HA}. 194613 1Y 299, S-5AE$ 93] (Far Eastern Advisory Commission) AR

I v Wolrl= AW Al T AR Jhxe] Ao =W &FS A S5HA3E ol#E A
o] #ee 2 HFE AdES WA elv Bitoli] AlestddRel Woltle 249 139 GHQ &<t
5 = 2 gk Zlo|t}, Al§g o] Al=ols| oA 4
= olEE A ZEAZ FEg ARGS w/HNE AT AR S SRlEt7]d] o8t} & Wolri=

ol vkste] Fglo] glEole E7-stal dRTdH ] AHS —%Z‘li‘lﬂ. = ofd ofnjolM FulEletal s FE& Aot 1
#

Eastern Commission)2] A %]

:ﬂi o :12
o
e
o,
4z
2
)

i)

o] ko] Y82 Keigo Komamura, Legitimacy of the Constitution of Japan: Redux [2010/02/11] (https://projects. iq. harvard,

edu/crrp/publications/legitimacy-constitution-japan-redux)(visited 2017/10/30) 32,
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Azke Aolgitt, o] wer FR3L] gIakel @M o] Aol Feld WA vlokAle}
A LA (257 A2 W Blo] vk 89 WA ofet.” vholshel w2

25 A9le] Fehe shue] dolgleh. Bl ZASHY wlo| e el A5, B8 1 9l7lo]
L 9 A ) Tl SRR A7 54 ohs A It FAHg0t, of 89
el Yoz 1 28 e ARHAD Aolch, ofefst A A ol AW 1 A

o] we} Ad o2 Waals doli mao] glrk. o] Aol 89 & Ao,

g
Hoick. ARk FAA ] A
ik vlol A A A=

(4t S Folshll 90, ® Bsta 51T 5 FFEIE 2 sterh. Aol 1 3t
Aol GALE g3 FarshA] Rah 291 9] 4
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)
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= (imposed constitution ideology) ©|t}. $] oA A=
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A AL NEAT YRR Abel FA) YR AR GHQ 24 Felah 4
GaluAzi) S5919 50 25 1A Aol Qr=aAY AL 71 AHssa }w. o]
YAjolsl FaAe] WAL oS 2 A4 YRS vlFo] Frale] @ayAy 2
olah A7k, olelakel TAl WAo 2 Akl Rl wWoltzh Frsl AW el AL
e} 2AR] SHAESIEL, FELE oleldt Aol e AR AUAE A% 4
FHomE AEYe] RS A 598 Zlolth, 0|2l Wolre] “ghiaels AX Ko

O

5 al il 2
U iAo 2y 2aEd0. 9 FefdA & wl, A GHQS A& oF Aol e o]
T Edon FAgAnka & F e Aol obd7h” B L8] et ofgx wolre o
BNl Ez= dAef o] o mx AFUE AGD 713 E Fofstlrh. 2y dEARE
o Adde] gy on|E olslietA] 3t A ol A e wv] o w thget Aol
oh. 2¢ 139 GHQ Z:te] 2 29 AAE o] oA} gl deA ol thile 2=
T A e 2R wrhelE & 4 jlon, o] TLopd R 29 s3] mihel luH (L
23 SeellA] 19454 89& 8 o)zt i, 19461 29 1392 28 grgole} ¥
A& Zlolth).” Y& Al S ofye} A X (i) o2 = Hu ki 3= 2elo] of
Yok 225 dde A4S FAM717] Slste] Aol Fash 5 2ok 2w A
o] Z ¥ A<l o], L olaiel #H A L AA = R E AU FAsT), o] e o7
sHo] fINE LRAF R stAT o] AAlshs AL o1 5 gle Lol Aol

I, @A) A%

LE=HY Aooxe AHNAEH Bdste] vha3t 2ol AskaL ot

[Al96%])

A13} o] AW AL ZF JUGEE)Y = o 3379] 2 o|Ate] Ao 7 3|7} vl
o]/ Alekstel 5918 Aok ahth. o] Folo= EWal FUEE w237} Pah= A
7% oﬂ/ﬂ O]’t 1 ]/\1 Il]-}gl_}_—._]—g] 73-/\% o] _\—ﬂvg_»z—)]_q_

A2 A4 ol el $918 AR doli, AFo] o] AT AAE o] FE AN

7) See Komamura, supra note 7,
8) Ibid.

9) Y, AAF3) 148-167%,

68



i el X635 ZHSHENEXY
The 6" International Symposium of the Constitutional Research Institute

TRl o] F o2 FA| FEFITE

o17)0lx] wuakze] A el 42 A DFeld % Felel el 5 chol
oI5k o) =) FRFE ) )@ Tk AI=@APol €)@ FE e 3871E dolop @k,
@<} B, 7} elele] Fol ol
7o) ok o2 4ol 57k ohiet &) o AeE gl Aol Al AR Pz

o] 5}

¢

[e]
2 2N s Zolth, 22| TR o] FOR FA| 0B FIFIHE AP Fof

A& AlArech AW 7R TR Aol obd, A 22 A ] Al Aot
714 A= o) W83 Aste] oA F 7HA] AR A A sk o) ghet
AR, AN ol SHAZF =7t sk Aol A SR
3 gteh, HA MAlY] vhell EAIEtE vl FAI dHAgEE
N2 AAEZE FEst=T), o] FRAZPE L 222 vhE Y ool Alwstd ARAA
AL (=7NgA) o2 FsHA ot 2t onjoaE A AAl grellA 7H3E vHe
AlghS WA €k, o)l Alghe] A9, A Ho] 22 et 4963 A ] WA
212 AHING 2t delA] ALl Ect, A EATA S AAEAE ] HA AA el 2le]
A g A7) FEoH, o]Fsk AlQ) 113 shollA] EYolstttar 222 AAg ©

N
lo,
of

S

%0
o

-~
2,
o



Constitutional Court of Korea
"ﬁ" Constitutional Research Institute

3L oAAZIY, A2 dEIHAH o] AFE(Appendix 2 F2)L ) EWFF9, A2 B4 3
stol = A e 1H7é-7’— 015‘ AA o] &

=l + 2l
o Hujete dE2=dW Aooxrt deldd Arm AA7 dxE Fstal lvfale & ¢
k= Bk glom | o) A Haks e 2o R Hi e ol & A% 24
7h AL, @k A2 (& o2 2 5 s Aot

32 e gl drAne 1946d A o o) thokak =L ol gk, 1

-
e

1

AU ARl e A BEL BALZ SATE Ho] oo, B0 FeH A2
Ao RN Addo s AT 2e BAE FaA s detolt, 2ela of )
olehs Aol o] 48 tEA o7} vz A Aoze] | olet, # Aoze] &S o)

A1} i e Gejol ANE 722 sHe FARSE Qe 2 7ern, o) wEske
A} el 919 e Bl SRS o F‘—’F SRS
) Siebo] SABT 1 kel AWML WA olieh, B

A2 o) BH 2 e

U

Article 9,

(1) Aspiring sincerely to an international peace based on justice and order, the Japanese

10) it L7 THERO 22O dsEm) (20144, AR ENE) 34-58H,
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people forever renounce war as a sovereign right of the nation and the threat or use of
force as means of settling international disputes,

(2) In order to accomplish the aim of the preceding paragraph, land, sea, and air forces, as
well as other war potential, will never be maintained. The right of belligerency of the

state will not be recognized,

UEAF=, Al o] 3] 9] HejdA oA o]n] s Zito] ALl (A S sk F27bA] 23t

< Z71EFH o, dEL Ao P EAGS UNe| 2145}
s ok ey AER o] Al | duf AUpA] kol 1950
6.25 AAYo] W3lal A W] H7) o= 3t 55 A ke er, & 19519
AMZ A 25 F3lzoke] AR dBo] FHL B3, dBAHRE A E 93k e F
e Al slgelA Gevhe sdo g Agks) vz

]_
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&g W3] ke Ul golglnt. X Ee] 2¢ldi7 o] olujeb, wrjA] Folo]
7h 2370 B, ol et AAe Al 4L Wa Hadow dAaThe AR

leE|
A 1
T FA Fggk Aolglnt. o] Flo] T F Ao AW 8-S AA g = AR 0]

H

11) 19460\d 64 269 Al=2]3] T2l LA = FAH/NA 23] o olA] stet FAZ R KKH) o] el thek At}
AAFCER %) Sl B, 22 @ 28U T 3ol =AW Abz=(E R 2 =) ol gk At FEle] '
W5 5319501 14 28 A73] =53] Fold &3] oA A BFF7] (AT iEE) o ol gk Atk Al
T FEe '@, 1952 39 10 A133] 73] Fol Y olake 3] oA] st Fele] gHlE Fx

12) 19549 129 21 AN213] 53] o9 o5k 3] oA ke w22l %) o] ol gk shokA] fr2(k 15=) W
ZF A= o] S EHEC) Ul2h), 19584 49 18 A|283] 73] o)l Uzt 3] oA o] & 2N (it WH
iB) ool gk stobA] Frx WZPHAIS 3ol A4 ), 1972 1149 139 A|703] =53] e o2k
A3 oA o] FH-Z-LAs (7 W2 55 3=
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o] 'dg é"ﬂﬁ&&l e olgh= %‘%@E—" a2 el s tiEA A o] vks 19720
AN E AhA 2hel e PaE Fahs FE AotV dEe " HAgke] A B
otn 7(} | o2 RY 45 whs A9 ApAstatels, slTo| o2 HE ¥
Ag g 9o A9l E S UEsE A2 Fa HAes dolirhal Bttt o ’S‘HH—% 408
o) dell A Arh izt ofste] frAlEo] skt wpolr} o] 19721de] A Asl= A A
2 7)Aokt MAT 5= glrka Auh o] IRl oksa) AF@OIE}.”) :Lﬂﬁf} oju o
A o] AR o7/ HAUTL = F& Aot ek 2014\ 7€ 1Y, ofl] A1z Wz
& o] A Mg WAske] A A9E o] YAk s H o= 918k, 2015 Ut
i &

RS BE3E7] 915 FEL AR CF L2 RHEH) S YA 2L 7 3 AF 399}
A Aot SRSl Saks Aoze]
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e
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=
o
Mo
offt
lo
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o= u}ﬂow e Quaane 2o o3k Rol ofyg} v Fatel Ty Aoz
NekA Brigks A9hE BRI E o A4S TEAT. of HlEd] 1964de] AZH 1
TGN E AR LB AR E I wFE Wols 2T AAEe 2FER

13) 1972:d 1049 149 A|703] =53] Feojd ZA1k3| 3] o AlZ8 F7s (b7 ) W2,

14) 19831 29 22 #1983] =53] Fo| i3] olA o] X|7el Frol X (H)I|iE—) <ol thgh 22t} Yol AZ (A H 4L
WRER) 2R A= 42ke] S (Uakaul (i AR) Wzh), 1990 109 24 #111938] =73] S0l 9l Rl 3sg 2 ets o #3lk &
B 1913 o)A o] X]7}e} Frol 2] o Yol ik Tz o}~ Q (T Hk) WA= F3he] S o] 3 () 2.

15) AAIEE W82 Bukf, AAF3)S Fxsh7] vhett,
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gttt olgjste] dRZFAM o] AEAJS Aek obAsE QL kA f3 ] o] %9l
4 A 15}.

1960, dE-x= m oFo] MAS EMAL divt e d=rt 2AS 53] F
S gaw}b A5 o]=u} ot EAo|t}, ot zoke] A
2 AHEIATE, A 714 Yjzto] F 2 717 AP B o] En A%
Aol HolEmA dEAR e Il A A vHH S = HEEH "t 283
7HeH AT o H =

1970 d = AW Aozdl Ak AR (HQ Haghe] e o] FA|sHE AHd=
kA of et = s Aol theFeh 4 (paraphrase) o] @&l Al o]tk (19721 A1 92
(B Bifiam) ol 19761 98] S GNP 1% v]vto g2 Aldksh= W3l 5). A2 714 o] o}
d A7) deFo] drkstEd Al $ict,
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i ghoh= S o] wlitoll 7H32 750 AT

1990t ol = AZ A A (Gulf War)o] s} 1L s 2 AJolnke]] we
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AR of Al ol Hishe] o7k AlztE Qi 53] 20120 AR AN F2277) &
B AU AL AR A 7P FE Ao, Ao A WS AW
o8 AHET LS FaL ek ol 19503t Haiol 2 JjdE, 1980:dt) A d=2)4]
MAE, 199030 =4 EFstEA o) /AL 5 A7 AT Y-SR ofFolA Ath(EA
o o] AR 29ke] Al RS AP vlgtehs Al A eyt 7)ol = st
7|8 F”)

Ax7iA e Fhel ae)
Zzke] AR Fol TAALR oW Ageko] AAHLEA ol ThaiA
SLoit, 91 ANee Fate] Ee] 7] 6l o] ol @ 7hA) e el} s

A, ed @l T e B 5 ek ols @A 2Eeol tfek shkel o4
5.2 o]u|&27]o]n, ok U Kol AF Fhel el Folth 8] 19509t APE
 olefat 4ol Ark o] FaH Aol Tt ke B0 nlTel] e F40 27 o
Q518 Felh 0] leleh, el ol wv| ek o 2ol HEA Slito
I S ] Ao A oo 39

A, BaFeld A e aeolth, WE Fvhel o}% ?f"é% Aol T A, =

18) Z9F2 thg URLAIA &21& 4= T}, hitp://constitution. jimin. jp/draft/ E=3F & 2k theh Q&AE th3 URLA &9l 7}
8t} hitp://constitution. jimin. jp/faq/

19) § zere] EAle] tig AAF &S toel Bae) =EE Fza7] vl See Keigo Komamura,
“Constitution and Narrative in the Age of Crisis in Japanese Politics, " 26 Washington International Law Journal

75 (2017) (https://digital law, washington, edu/dspace-law/handle/1773. 1/1658)

74



i el X635 ZHSHENEXY
The 6" International Symposium of the Constitutional Research Institute

& Aolth, o) A=l W7 RS B
S 2HA T 2] 1'3}711 f&%ﬂ 5 N, = 2wl o] o] Sgal= AR eIt 7)o
i *Liﬂdl Ake 7] gk s ol FAE

IV, ‘A% "2 712 -A Ak she7), eajslof sler}-
20174108 22208 3 ok, AU 3P AW YA 4248 Aushd
N t5e AT ol Fel AANE welo] R o4
Sgugsie. 1t A7 5 gkl 9 Aoze] 9L 3
o T Qo] A3 ThE Foput HAEI =, 17 A

Aol ST HEslEA w0 1747} Ade] OK ARl 7] ¢l AAYR AA Y

11

—E ﬂl
e
AN
td
[ril
kv
r>~
L)
N
~
o
o

W
g
N
r>,
Mo
s
rlo
:

L
=
o,
o,

ol F2)7} Fokel 22 AR )

SHA, Foke A Aozl AHE 73t}
= AES Wolth. oln STl whet I EAE Aol & ALHE Rl Hol ¥
= A=, 379 o= 7] 4 9-elgta A=A E REAT T A9tk o
Rk el 71 gE A2 A9 ofn7) gtk @ARioll 71 A8l o] ket ol #EF A
o] o] Faslt}t, Bl 1A o] AozrF FABH= A2 (war potential) © 2 2] #F¢]t <l
A, Agkelehs 200 S EHE ALt JIA, ol ek Hekek Arto] Frksfofopyt vj=
2 Aol ek F el Jid ] s Ik, opH] FEl= o] Fatoll thake] [ we]A|
ool ok A E A o2 QAT o= 7]Ee] AR A& ZEFYH -‘ﬂ%ﬁ% o]
oF, =gk olimH o] ol ajFat= Alojot, ZLefut whok Fejjo] Apejrh 1o RG-S Il
2 FRlsk= Aolebd, siArle] AaE IR AR ol ARS Selske Aol 13 Zlolt,
o] Fo|E dE o] A2 T3lo] Hoj AL I AAlR & & e AFH 7 E A A
A7}, 1A ko o]&E Ve A A o AUk

UETHHS 7o Awfolgtal ofof, FxHFE 2 A5 d(legitimacy)s o4lolgitt,
e FRpe] Ao 2= BT o] 2t e A i 2 EAdelE F



Constitutional Court of Korea
"ﬁ" Constitutional Research Institute

ofgt Tk Ale] ovl, R zele] AMMGEFAM obdobe 1 AFAHMA: )l
Fojop gt ofe Mo WHALLES ANAAE AAHE 1 AF5HS 28 o ot

7151 9% Aeltt.
olefste] 7097k Aoldol & ML HF(the postwar) 1 AA o] 4ol HT}. U
Aol AFehs 7o WYL 2e nUAE BEG AT Gol Ad] BAY

o] 7FAE AY7]d o] 25t A, st AR ol wheh dofdt viuge] A
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A% AH oz HE ] g2 hAE 5 9
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= = ARl Fol ZE(liberah)o]aL, AF-E alstel= Aol RaFole] Haehs, dF| o
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Appendix 1

E=gAA (MgFI, g, T3S 33 AN, 19453 79 26Y E=H|A)

A RBE= 9L 713815 Fof Wolof gt

10, ¢ GBS WIFo 2N wagstual A, T dE 7S ddA 7] A} 3l
=7t Al AL ok, 2] X2E et A5 e dAle] A F Qe tisiA
T Ao AEE 7RI didw AR dim =l el slojA o] miFFol A Bk
F27 73l vt LAl o] ol & A Aokt A2, Ta B APEe] AR-2F Tl Eo]
7183 o] ET2 YAk

13, 92t QBT FH7} S LE BT Foje] FRATES A}, E 9 A5 3
oM B BRI} 4ol E AT ARSI FRE RS ATT A2 F ARl 2 Tw0
olf3t A o]9le] YR To] Hele Zzbao] 3 gl 7] o] YL Wolrk

(http://www . ndl. go.jp/constitution/etc/j06. html  (visited 2017/11/12)

Potsdam Declaration (Proclamation Defining Terms for Japanese Surrender
Issued, at Potsdam, July 26, 1945)

9. The Japanese military forces, after being completely disarmed, shall be permitted to

return to their homes with the opportunity to lead peaceful and productive lives.

10. We do not intend that the Japanese shall be enslaved as a race or destroyed as a nation,
but stern justice shall be meted out to all war criminals, including those who have visited
cruelties upon our prisoners. The Japanese Government shall remove all obstacles to
the revival and strengthening of democratic tendencies among the Japanese people.

Freedom of speech, of religion, and of thought, as well as respect for the fundamental

human rights shall be established.
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12. The occupying forces of the Allies shall be withdrawn from Japan as soon as these
objectives have been accomplished and there has been established in accordance with
the freely expressed will of the Japanese people a peacefully inclined and responsible
government.

13. We call upon the government of Japan to proclaim now the unconditional surrender of
all Japanese armed forces, and to provide proper and adequate assurances of their good
faith in such action. The alternative for Japan is prompt and utter destruction.

(http://www.ndl.go.jp/constitution/e/etc/c06.html)(visited 2017/11/12)

Appendix 2
QEIHEY (1946 114 38 T, 19473 54 3L A1)
(H&]

LR WS AR B3 =3 ) BAE Sk Psstar, ot 2o AES fshe]
AA e =S gYstal shgteto] o2 Adatket s-euet A Rl ATt 7HA 2= €
g5 gust, thrls AR B A4 3t dojuA] =F & A dostar, o F
Aol ZRIAA 5= Adstn o] fS &4 5hﬂr B 542 =Hle] Ak Aol o3k
AozA I Afle FlolAA frafistal 2 A5 =vle] B2 FAkety 1 Bl =
o] e, o]= QlFE e Hejor o] 'd. <= O]Eﬁﬂ ol vle& & Aotk 2=
olof whsl= RE 31, M E H 2GRS A&

L& IR &2 FIE Adsta QIZE A5 EAE vhaE= s o| s ol A
Z}al= vholw H3HE Algehs AlA| BE IRle] 343 Ao E AlEete] 2o byt A
L= BArebatal 2efsteltt. -2l HEE FAlskaL AAle} o, et A S 93] Al
FelA glole] sk AL oA Hol=e A 915 daat g, el= A AAle =R
ol tf Al FES} A ollA oyt HitEA A2 HYE 7Hv= 2l #elgitt

2l ot =7t Amits Atk Bles FASA S ofY HH, A=Y | W
< HAH o o] HEd = AL A=e] 5 FAskAL Bl thsgt @A ol A
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The Constitution of Japan
(Promulgated on November 3, 1946. Came into effect on May 3, 2017)

Preamble

We, the Japanese people, acting through our duly elected representatives in the National
Diet, determined that we shall secure for ourselves and our posterity the fruits of peaceful
cooperation with all nations and the blessings of liberty throughout this land, and

resolved that never again shall we be visited with the horrors of war through the action
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of government, do proclaim that sovereign power resides with the people and do firmly
establish this Constitution. Government is a sacred trust of the people, the authority for
which is derived from the people, the powers of which are exercised by the representatives
of the people, and the benefits of which are enjoyed by the people. This is a universal
principle of mankind upon which this Constitution is founded. We reject and revoke all
constitutions, laws, ordinances, and rescripts in conflict herewith.

We, the Japanese people, desire peace for all time and are deeply conscious of the high
ideals controlling human relationship, and we have determined to preserve our security
and existence, trusting in the justice and faith of the peace-loving peoples of the world. We
desire to occupy an honored place in an international society striving for the preservation
of peace, and the banishment of tyranny and slavery, oppression and intolerance for all time
from the earth. We recognize that all peoples of the world have the right to live in peace,
free from fear and want.

We believe that no nation is responsible to itself alone, but that laws of political morality
are universal; and that obedience to such laws is incumbent upon all nations who would
sustain their own sovereignty and justify their sovereign relationship with other nations.

We, the Japanese people, pledge our national honor to accomplish these high ideals and

purposes with all our resources.

Article 9. (1) Aspiring sincerely to an international peace based on justice
and order, the Japanese people forever renounce war as a sovereign right of the
nation and the threat or use of force as means of settling international disputes.
(2) In order to accomplish the aim of the preceding paragraph, land, sea, and air forces, as
well as other war potential, will never be maintained. The right of belligerency of the state

will not be recognized.
Article 13. All of the people shall be respected as individuals. Their right to life, liberty,

and the pursuit of happiness shall, to the extent that it does not interfere with the public

welfare, be the supreme consideration in legislation and in other governmental affairs.
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Article 96. Amendments to this Constitution shall be initiated by the Diet, through a
concurring vote of two-thirds or more of all the members of each House and shall thereupon
be submitted to the people for ratification, which shall require the affirmative vote of a
majority of all votes cast thereon, at a special referendum or at such election as the Diet
shall specify. (2) Amendments when so ratified shall immediately be promulgated by the

Emperor in the name of the people, as an integral part of this Constitution.

Article 97. The fundamental human rights by this Constitution guaranteed to the people
of Japan are fruits of the age-old struggle of man to be free; they have survived the many
exacting tests for durability and are conferred upon this and future generations in trust, to be

held for all time inviolate.

Appendix 3

Comparison between the current constitution (Constitution of Japan (1946) ) and the

proposed constitution (LDP draft constitution (2012))*"

THE PREAMBLES

- Current Preamble

We, the Japanese people, acting through our duly elected representatives in the National
Diet, determined that we shall secure for ourselves and our posterity the fruits of peaceful

cooperation with all nations and the blessings of liberty throughout this land, and

resolved that never again shall we be visited with the horrors of war through the action
of government, do proclaim that sovereign power resides with the people and do firmly
establish this Constitution. Government is a_sacred trust of the people, the authority for

which is derived from the people, the powers of which are exercised by the representatives

21) English text of the current constitution, the Constitution of Japan (1946), was cited from http://www.ndl.go.jp/

constitution/e/etc/c01.html. Translated text of the LDP draft constitution, was from http://www.asuno-jiyuu.
com/2013/11/blog-post.html.
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of the people, and the benefits of which are enjoyed by the people. This is a universal

principle of mankind upon which this Constitution is founded. We reject and revoke all

constitutions, laws, ordinances, and rescripts in conflict herewith.

- LDP Draft Preamble

Our nation, with its long history and unique culture, is a country that has the

Emperor, the symbol of unity of the people, governed based on the separation
of powers, legislation, government, and justice, under popular sovereignty.
Our nation has overcome and developed from the ruins of the Second World
War and a number of catastrophes and now currently holds a prominent
position in the global community, promoting friendlier relations and
contributing to the peace and prosperity of the world through pacifism.
We, the Japanese people, protect our own country and tradition with pride and

spirit, respect fundamental human rights, along with treasuring conformity,

and formed this nation by families and communities helping each other.

We, the people, respect freedom and discipline, protect our beautiful land and natural

environment as we promote education and technology, and develop the country through
economic activities. We, the Japanese people, in order to transmit good tradition and

our nation to posterity for many years to come, herein, establish this constitution.
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WHAT KIND OF SUBJECT SHALL WE BE RESPECTED?

- Current Article 13

All of the people shall be respected as individuals.

- LDP Draft Article 13

All of the people shall be respected as persons.
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NARRATIVE OF HUMAN BEING

- Current Article 97

The fundamental human rights by this Constitution guaranteed to the people of Japan are

fruits of the age-old struggle of mankind to be free; they have survived the many exacting

tests for durability and are conferred upon this and future generations in trust, to be held for

all time inviolate.

- LDP Draft Article 97

- Deleted —

84



i el X635 ZHSHENEXY
The 6" International Symposium of the Constitutional Research Institute

HAREREIRICE T 2 “EESOE” & "SR

BER AR LIS - BIERIRNARENEEE NS
Keigo KOMAMURA
Vice President / Professor of Law, Keio University, Tokyo

LI

HAREZIEIZ, 1945FICFE2RMF R BH o 7 ER, 1946F11H3IHITAM X
. BESAZHICH TS Nz, R DOEEDOH T D ELEAYHT L WEEHIC A 2 BUETE
(contemporary constitutions) TH %, L» L. GlELREDT ¥ X b3 —EdWIEX
N2 e, YHOFETHHEEL LTRERRHDD DR,

Z95,. HREEZFEZ—ELRESNZ eV, Lo T, FEOEENER
EEME s 5207 my 27 MZBWT, HRDKRMZMHENT 5 Z IR L TEK
MHBDONEDHDPEENLDIFUARTH S, ZHIKEALTIE, ehHZIT. XD
HRETEM T A e TES/1259,

9. Bl FROBEMEEZER &b, “EIEZLH) (constitutional changes)
FEIDBES. L W0S I ZHADKRII R L TWS, HAEEZEIZ. 070
FH, EHOBUEZ 2R 5720, WL O OBFREES O EZ ) T &/, Z
DVWTNDHBHINLTELT, 7TFAMIFHoRLLIZEHLTOVARY, LarL, “MRK
#%&” (kaishaku kaiken) (interpretive amendment, de facto constitutional change
through reinterpretation of the constitution) & \» 5 ¥{lig %38 U T, BUFIZEILZ =
HWICEZB S B TEL, ZOMRBEDEMED X - T, HlELF DK RIK E L2 H)
WEHINTELDOD, POBFHLREFPMERSFIATD 5 EEIFRTH o7,

55212, constitution & constitutional law% X33 2 EZ HAD NI Z TL 11
%, BIEREEHNAEIRAONTZDDOD, KN LEro01F, XFIFHERED

1) Kenneth Mori McElwain, The Anomalous Life of the Japanese Constitution [August 15, 2017] (http://www.
nippon.com/en/in-depth/a05602/) (visited 2017/10/11)
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EZoNb0, AR 2 25, WEZRD 2EEICEHN TV “EEITNT 2 57
ZDH OIS DTIE Lo/ EDBREBRERNBBATH -7 b s,

Bz, BEANDEIFE, Db IFREZHFLETE2F>aF VAT 4 v Z77RHARIZ
[Bllf3 % Z 2R 2 EEREES), /2. 7 XV IAEREOXE» LB L. HAD
‘“—ANHTOE" UTHILS 570 DRI R BRSO EE), RENZSTHS, Th
5D AE, BIEICDEE (narrative) (L2 b B EEN L YEE) 2 EE 25T 53
bOTHD, BlEZ, ERPIEFIREYREZELE LLBRAD LS ICHBET LR TH
%, WEHIZ, constitutionDFF X, body, FEAMEE, HEARIIER, FLEKRL, K
KO 2N 71 Y =2 k(comprehensive project of body politic) #4553 & DT H
b, TORKTIX, EEREZYREOEINLHGFEOEVNDOLSICREZ b EARRKRZ
ERDD LRV, UL, DULOIEFEE DML b AL, BEEZETH - T
constitutional law& UTH Z 23 4UE7% &%, EEIE, HEVZHEME - BS%
ED, EFREEZ BAENICHRT 2R ZRRATWE DD TH 5, WEEE. EDOWHED
TE72 L, BUROED TELNAREHDTH D, ZDFED HiXconstitutional law
ICEoTHZATF = v 7 SNARFNEARSZVY, BT 212, KEWERNOS DT
HhH, MEEARIETEZZDIERTH %,

Fo. BOEOBIAR b OWERETH LIFLIXA SN 2 TH 2208, EROH
TERCATEND FLE LCXSRIBEZ “THH OBER B & BIEICE ZIAA D 2 HA2 A &
Nd, P2, HHRAFMEZEET 2, REELZEAT S, HELEENT S, F4T
Hb, B, FERETFTEEERG LD, BEOERIE - ITREEBALE
TEEBLTTTELIBRRTH %, EHT 512, BEARNIC, BEMETIIR VY, #EH
o, ZOXIRBEREEIRICEZAD S LT 23BURRMI BN S, Ziuk, &L
" CSEZENK D 50T wish list" v B2 DTH D, RANICEERICKT 2 RA%R
5HDTHA9,

51T, H3UT, HAZ, SEZWTHEEND T, BEEOT IR M ZDbDEHEZIZ
2 IERORIE D > TAREINCHEALRD T\ S, BREOEHMETDH 2 L5 =K.
BENTbe2HEZEICLD, BHTHL2HRKEEAHAREEOE T, BEEEDOHEZ

2) Z PDconstitution& constitutional law®DXBIDOFEAMIL, Bff=ES [FIEFRITE > TO [FiEK
E] ) B EE - AR EE [ TEIEWRIE] ORBEIG Y] (20164, 5A3CEE (Kobundo) ) 30-34H, 72
B, ZOfmE, RREAHOFELEICHTHEAN A2 L0 THY , EBELEZDHH
R R BT D b D TH D,
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T 2D T30 D2% R 5 % RiEbt - SOOI TEE L7z, EED2017
FI0HDBRETHER L -EHEEHETH - 20, RNEBITICAZERLTETS
D, TOFEFEEREICEBAT A0 I DIEEIITHERE ZA083H 5, FBEIEIZD
WEEZ SEOREOHMEIIREINTVWTDH, BRNRIERIIKA: L ThIh T\
W, LU, BGRERRE TR, Dl LB 3B aBEE o RkEET 2 2k
W22 B0 h LIV,

INGDHERZRHEICEZDOD, ITTIERDEISRIEFTEE L ED TVEL
W, HAREZEEZ EMICHEET 51213, £33 20MEICOVTH > TELRITIER
SRV (1) o 27 bRAZ, ZOHREMEL. ZOROBIEDERICEZEE T2
LB, R, FATEEOSIEFRZMENL (1) . RO EEMEEFH DR %
RKEDPIIRDIES & &bz, RNEOMEIZOWTHFHHAT2 () , FERIZ, M
7% &V il & FIESUEWC R 2 AR 2 iR TAI W (V)

. HAREZEERE DR (unusual story of the birth of the
Constitution of Japan)?

1. R X LEEOEITE L TOREZRNE

HADTRAIE, 1868FEDHIAMERIC X > TZENETOH L ZHAZILL BHET 2
ZrIZEoTRE— b L/, 18894FICHIE S N-AIREIEIZ. v A Y DEELTE
T LT, YEBFFZHRHAL, FREETEDE20MNMERED VWL OPEATLHD
THolze LD L. ZOROBEENERMI, EEFEROGHE,. REDMHEI., EXKiiE
W2 & BB E D25 L, HAREZRF2XHFRAMICEZIAAL TV 72DTH %,

L TIXIWL O DOBF NS 7=b DD, HARIZE o TEEIZELRD —&E Y
D, 1945FE7H26 HIGEEGEIZFRY X LESEHH LT, HARICERKREEH- /2, KB
RELIEVOMENEESL 2 OARER L ZHARBFIX R0 RrRY X LES 2%k
L7 olehd, NG RFIZETF BRI TN 28Ik o T, K5 19454
SHI4HICRIEE %6 L. ZHSAISHIZ, HHFIIBRMEICE-TDTH 2 (RIRCE

3) ARICBI 5 B AREBIEOH EIRRICEE T 2B HABGRIT, ROSCEIZIRILL T\5, HE&E— A
AEBEOHRA BEAHLETH) J (20174, A EIE) Ivanami-shoten) ) . SR [ H ARFEEERK T
BB IE~EAER] (19624-~19944, AR (Yuhikaku), @#IE = « KA —RF - HZede [HARE
FiEHIE oW1 - 2 (19974, AR (Yuhikaku) ),
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DOFENIFEFIA2H) » TORYXLEFIZ, HARICH LT, ERLREMER (39
TH) . BWEILFEAONE (BB101H) . REFBWEMOENRE (GBE10H) . Sim - =~
-BEOBEHZIICD LT AEANAMEOER (BB5105H) . PHERNZEEBUFOD
Bz (551218) . F2 RO DTH-o7 (Appendix 12SH) . Ziuk, BHIRGE
FEHI 2 IRA D LR T D EFRLGEEZEHR T2 DTH 2, fIFEOHIEIZ, DR
VAXLEEDEITE L TIThbTh b Z kol

Lo L. HARBUFIZ, ZORY X LEEOEREZER L. UWIIHREEOESME
ETHRTES LB TV, FE BARBUFE, B ACHBREIREED SR WVWE
EREZHAEBEL W, HAROEBIUEZEHEE L DGESIN LT IR - vy h—F
—HEERADE (the Supreme Commander for the Allied Powers)id Z #1% 4400
L. HRBUFICEARY X LEE2EITT2EEABEN RV EPIM L T, MASH
(GHQ: General Headquarter) KEEHZEDRER @ Uze 19465E2H13H. GHQ
FHARBIFICR LT, HRBUFRDORZITED 2L, Z0fUb D ICGHQERZ F5
L7zo ZOKE. GHQIZ. ZOEZREZZIFANZITNIE. REDEAE (person of the
Emperor) »#% 23 TERWV, tiinzrEbhTnd?, KYXLEEZIEL
CRBELUEEERIEZ B anwe, HEENONHMERZBEZ 5 I i TERWn
EVWOHBMETHoBbNs, 25 LT, FrLLWEEIEX, ZOGHQEZRZREITHKE
ENB LIRS DTH B,

4) ARG [ A+ =H 2R GO RSB E S &R A AR SCETRR) (http://www. ndl.
go. jp/constitution/shiryo/03/077shoshi. html) (visited 2017/10/29),

5) FB., MIEIERAED T v AERENLRBRNORNOTHD L ~ v —H—IX194691 H DR AL
T, AAREOYIEIZHSOWTEHERIZ > T LS D, DFE V. BIEDI94FEI2HITHDER Y
URRIZBWNT, AAROEBRAIHIZH - 2R ZER S (Far Eastern Commission) DERENNRIE S
77 194641 H 298 . MRFERIZ B4 (Far Eastern Advisory Commission) A& EmES L7~ v b
—H—X, FEERESEO HARYCEDOFEHEL, B IFEIRHGIN D TEOMKREERITBE S
HZEEBD, BODOREAGIIMFIZE EELZLEHLMNI LT, L L, RLTHRRL7ZX 91T,
~ v = —F2H13HIZGHQH R A H ARBUFIZFA L, EIEHIE ZGHQFE TITv, £ OREREF 1L
EATSTDTH D, HEENGEGRS THROL LI, MRZERIIZ O X ) RfilE 7 v & X TV g
FIRERZOOb, RKMICHEIEZART DICED, DFD, v v —W—iF, HEFOEFEA 72 HL
WROIZER LT, MR THHICE 000 bT, HAREEEORIEZH LEDT, ZNiEdHHEKET
J—TH—EFoTWNNEAS, LnL, BEMIIIHEREZ AT 2MEEZERICL - T, FEkIdK
BEND, ZHCEY, v~ =Y =D/ —FT X —XEMTERESIND Z LT ThHh D, Uik
IZ DWW TIX, Keigo Komamura, Legitimacy of the Constitution of Japan: Redux [2010/02/11]
(https://projects. iq. harvard. edu/crrp/publications/legitimacy—constitution—japan—redux)
(visited 2017/10/30) &M,
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B, REGIOMR: ( TEERDER) ) 2UET2HAEREZZLEE 270, %
7oo ERUGE 2 HR 0 I DR D 5 7212, FiEEOHIEIZHBEIEOWIE
WD FHRIC Ko TEITE N,

2. )\Jgadie L&KL

DL EoflEREEE. 57008 H 2 0EA TAa X —24A M LT,

Oroh TJ\HE M (August Revolution Theory) | TH %, BUCR: & 512,
HAREZEZEOHMAEX, KY X LEEE2RIC, HIEEEFGIZRALLEHET DD
Tholze REZFEEEDI SFBICRERL., FHREIEROFICZR LN, EHRIZE
LR, BEEFERIT. BMEPBRELROLE T2FNERICED - 70, EARNAM
DY A MILEIZR SR WIFETTE Lz, L L, THHBITHANL X 512, #FEE
X, TODREELZEZTOHBREEORERLE LTHELZDTH S, DF D, #
FIEITZ DEIK (substance)iZBWTIEIFAEG & OEGHEE B ET 2D TH o 72
2, 2 DOFH (procedureicBWTIFHHIAARS  OERMELHER T 2dDTH o7
DTHb, ZOFEZEMT 27012, FEEOFIEICHEDL o LBEFXETH 5 HE
BHE (ARZh - L LEIL)BEBERLEOMANAEGHTH 27 M X, 19454
SHORY XLEEDXRHIIVOEDDHEMTDH o7z HFFIE L TOWRHHIBEEIL.
FEDIZZ DR T F A MIMEIC L > THEBICEEINT, HROEFFTH- 72
M, ZONAFEMERIT T, ZORAFHERIIRRIN-0TH L, 2D K5 Rinfr
FE7-IREEZ Z OWEFHFIC LD o THEIRICET T 2 2 2 IQEFEITR Y, T
D \AFMHTD 5,

ANAEMHIZHAEBREDOFRE O RICB T A2 FEEHRVICHBTE2DTH
B0, 5T, FEIESHREEZATRINCEE LR o728 WS EHRIEEIITE -
Tzo FTRHI & AR OBIfRIZ. EetE & JEERLE, MR & Wik o BT DR 2 Fo 2
YT o Tz, HIRIRHENISTERICHERI L o720 T, BHIX, [HIEREHIZ—EDIEH
25225622k b, . BROZZEIZEVEZ T Z & ZRFIKICATAEIC L2
DTH5b, HENZDBEDELZERL SR VWEED, BEMNZIE. ZoH7D
2B 5D TIEZ 0D,

6) HiREE T AAREBEIAEOIEE) W [FEOKEL] (19674, H#HENE (Iwanami-shoten) BT,
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T, B DDA TARF—TH A, £hF THLOIFEEMR (imposed
constitution ideology) | T» %, BHTi~N7z k512, GHQIZHABMIZN L T,
KEFIDOER G IELMHIC L TCGHQERDZ T AN EM U INIT . D e, HiE
FE7 AV UM sz, HEVE, 7 AV IHOEEOHRICEE 2w, &
Wo e AAERINKIZESEE Zickhotz, LD E LI, FHITI950FERICITAR
STBUER OB T EFRS N, STHRROTIEIRERLTVWSEEE>TEW,
Lo L. 204 74 8nF—I3ilikoRENZERKE (basso continuo / through
bass) 7 b, HETDH —EDBENHEEFL TV,

ML D& 1S3 280 Jg 2 ISR TE 22w, FEOMEL LT
HLOp I/l L iZlEVRWE RS, EEED O HEBRILIEE2 Zh 57
< v H—F =1, LBh., V¥t rDCh S OGN HLEGEHICET 2SI & o
THARDERUGEDHERZ 52 5L TED . HAPRERSE DIERIELRWGE
. BENETET 223 05FINTVWE, LrL, MEZERPHREINT-Z I
IO HOERIZAZERIIBEINL bR olz, Kb bLLT, v v h—F—
BHEEOHIEZ 2 E., HABNRZEM T 2 & [FARFICGHQER = HABTICH %
ELETRFRLTCETH, MEZESWIEEZFGT 2 51 HAEEIEOHIE % BE
FREFWL &5 2 Lz, Blicay 7oHE e oiice: THIL 2k, iEHARE 7 X
VADFHRIZK > THAZIETEBELVWEEZZDLEAS, 25 LT, EHERDED
DLETIIEMERLE~ Y H—H =12 X > TV — RINLHEEOHIEITZNTHEFIC
TG L. MR BEE R Z ORFBICEVENREZINEZ 008, MR, REINICISHERE
DMAEZHHRAR LD TH S, 25 LT, vy I—HF—DBETA X, BUAHIIZ
HIFIC D, BES N, M EORED & TR, HEREGHQRIF LS shizd
DTHBH., ZREEEITHIHLNT SN EZL2DTEIANLS 507, 51TV
2R, FbrEdbvoh—HV I, RYKXLESORBBITE L THEEEHIET 2F ¥~
2% HARBIFICHEZTWeDTHZ, LrL. HRBIFIZRY X LEEDOHEGINLE
RAFEFETE T, HIREEOMBIETHIE LD TH >/, 2A1I3HOGHQEZRDF
R, KYXLEEZBITT2BEAOBRVHABMNIZ, BURY X LEEDOXiEr N
HDTROBEEEFTZAH2DTHD, FRRFEIICE_OWBOBEETH -7 (ZDE
T, 1945FE8AD\NHEMTH % & T4UR, 1946F2H13HIE - AFEMmE 52572

7) See Komamura,supra note 7.
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%5) Y, HRIZEEMCZ I TR, B Bt LY E o TIWnwES 57, K
VX LNES ISR RSB DICHAITH U sz REFTH B, Ry K
LEENHLOTTHEULE, Z20BITTHLEEFIECNBERGIHF LT OND
DIZIZ B DIFHARTH 5, [AEEDBEITAEN = b 7272 b o 7= HARBUMIZ BT Z2 5l 3
23Rk ABVEMRTHS S,

II. BESUED T4
HAREZEEZZDI6HFTEIEMIEIZOWVWTIRD XS IZED TS,

[55964%])

BIH ZoFEEOWMEIX., SEbtoREED =20 M EoEKT, E22, i
PHZFL, BRICIEZR L TEOERRZRELRITINTI RS BV, Z0&RICIE. BiloE
EFEXIZERDED 2 BEEDBETIENAREICBWT, Z2OBPHROBEREZHE Y
T 5,

W2 FBEWECOWTHIEOERZEZR - %12, REX. BREOZT, Z0EE
KB THOE LT, BEBIIINENTRT 5,

CIZTHSRR LI, BEDOT XA FOIERKER. ORSMFEIC X 252
Puck s 3@ >0 TEREE) L 28PHOBR=0KEBICES Rfi) . &
WO =R Z RO ENT VWS,

DIzoWVWTIE, THREOREE ) OREEIMEL 50, 2HEEIL. BEEHRBK
(AFGEZFIEDED 2 BB TR OBE) T3k, REZRER (EEFZER»HRER
fRoaZzd D) EELTVWSE, REZRWEIZHAY Y T E2DEFAEHTHE0H 20
SDONZDHEHETH 50, 5T, BESUEOEKRMEICHEA, /2. BRAKREDFE
TRORZHER T 2 AJREMEZ P CBlRD &, BEHRBHERAITRETH 2 2 D A#E
bENCFREINATNS,

@QiF. ERFEZIHVCEHALLIZDDTH S, BEPEOER OREIZOWT
k. BEEREL REFERE. ARERKOWTIUTT 201356500 S I1EA 5 T

8) Ibid.

9) 1B - RiFEIES) 148-167H,
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F720. T, 2007FICHIE S N ERBREETIE. &b — FLORWERRE
BEPRAZINT VWS, ot d, BEREOEREICHE A, AZECENEDKEK
BRI H T > T EBIEERBORAZ KD 25 bR,

O, HIBEFECBVWTIEIREPRERZHmE d o THERERICNET 2221
BRoTWED, TNZ2BEL. REDHEGZAMICEYD S IlLo T, EIREME
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. HLETHDEBEDATH S, E\WVWH I EREBLTVWS, ZHNEZ, “QE”
TR, FRBEOGIE L WS 22 Il VWS 2 THA I,

X T, HREEEOWIEIZOWTE HIZ M ERL TB &0,

3. Bk, BEUERQEBERRALD 200, LWIHIFHHIIOWTTH S, EE
FEDBHIIEFEELEQIIRRELD 2 2 LTV, EWNHAROMEFEET 2 HEED T
RTH 2 EERTEEST, EEEDOL B TENEREHN T2, Z0&E
EHIEMETNZ, BOE-oEEOF Tl THIER S N EEHIEMNE S (=0UEHE) |
Y LUTATEIT 2 2 ik b, ZOREKTITENHADHNTH LTz TREMEIEHIR <
N5k, O o0HIRIE, BEHEEHH S DR L 72965&FTEDBIETF
BRE I BEREDON R 50 E N5, WEFHHE L. EEGEES OENHTIZ
BIIAM—DHCHRTHD, ZOF—2L—NDFTTFLAT2HADHRELY
b ZHERETE22 3R ON2INE2DTH S, K2, BRIBRLEFD
EENFHIIZETZ VW S b, EE BREZEZEORI (Appendix 2ZH)
. RERFER., BHORE, FHERZFHICE T LT, 2hsr TAEEE
DFEI rBZE. Tbhbid, THIIKRT 2 —UOEE. EFTKRUCBIZHRS %]
YEDTWD, 2O K512, BUTEEOHNE, NEEEFRHICKT 2 —YoEEE
BORVEHHICES L TEBD, 20RO TIX, BEEREICHERZRREZHL TV
rEx&9,

T, BUTHATBE VAL, 9650RTFHIZMBTIE LWVIEE IR TH
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DM, ZNEFBDIZ,

Article 9.,

(1) Aspiring sincerely to an international peace based on justice and order, the Japanese
people forever renounce war as a sovereign right of the nation and the threat or use of
force as means of settling international disputes,

(2) In order to accomplish the aim of the preceding paragraph, land, sea, and air forces, as
well as other war potential, will never be maintained. The right of belligerency of the

state will not be recognized,

10) Hh A L7 T o 2ok EiG] (20144, A E)E (Iwanami—shoten) 34-58H,
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2%, AP, BEREE D LRBREEAZ RE 5,
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17) [EEORES OFEMIZ O W TiE, @ ABA [BIEGIE &3 M4 9 0] (20174, Al EE
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DUEHT2) —ThH» 5, FHIS0ERDOLERICIE Z DMEADE Y, 2D LD
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S, REDBFESTHD, BEFEFEOEARY S, TMHROEH & L THENE
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19) FEZOMBEROFEMIOWVWTIHROFOFHLE SR INTZ, See Keigo Komamura,
“Constitution and Narrative in the Age of Crisis in Japanese Politics,” 26 Washington
International Law Journal 75 (2017) (https://digital. law.washington. edu/dspace-law/
handle/1773.1/1658)
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bhTE7, LrL. BRI, HREZBEEDEMREOHERIE, EAREEFRE
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Appendix 1

RYXLEE (7 XV HERE, wEH, FERE=EES. 1945FE7H26H R
VR LB WT)

F. BHEEEBA R =R TRt 5 L XUVESE ) FhE=18I7 > B A4 %
W AETE L RR IR AT AN

+. BEANAAANTRE N S FIEHMEE Y FOXANER MY FHEES XY PR
JEMIBEANVE IV VEEE BB I ERELVE T E LT/ BEILEAN=N
T NEEFOVILETINA Z Ay HAREBR AN HAREER =707 v REFERE

20) BB A RSFTHON Y R )LT, BB EARIEI L L 5 E T 2008MMEHRORSTFTHD EWVDH . HHFED
WHABIR N X TWD Z E 2oL, THZAAR] & R5FT5) ZEoEKREZRm U, MOB—
TWE, EBEWE) 285F 22500 (0134, FH¥EIE (Iwanami-shten) ) &Iz,
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[A] 2 BTSRRI =0 R L —4] ) [l 7 BRE AN Fam. mAKEE BB =EARRA
M/ BENENE T AT

+=. HIRCREHIYERE 7 vV HHAREER Y BB =F2 ) VE~R =€ b PHIRYE
M6 HEET VB AR IR T A BEE, SHEEAE=HAREI V#
G ZaNZ

+= BEFENHAREBUG 2 E=2HAREER  BRAFER 7 5SS BAT8H=0r7
JVIRIBUR 7 R =18 2 H7er F ARE 7 12k > a b 7 RIBUF =0t & Z5R X 45 LIS
J BAREVERANAEA R F VR T Vv, 2 bR

(http://www.ndl.go.jp/constitution/etc/j06.html (visited 2017/11/12)

Potsdam Declaration
(Proclamation Defining Terms for Japanese Surrender Issued, at Potsdam, July 26, 1945)

9. The Japanese military forces, after being completely disarmed, shall be permitted to

return to their homes with the opportunity to lead peaceful and productive lives.

10. We do not intend that the Japanese shall be enslaved as a race or destroyed as a nation,
but stern justice shall be meted out to all war criminals, including those who have visited
cruelties upon our prisoners. The Japanese Government shall remove all obstacles to
the revival and strengthening of democratic tendencies among the Japanese people.
Freedom of speech, of religion, and of thought, as well as respect for the fundamental
human rights shall be established.

12. The occupying forces of the Allies shall be withdrawn from Japan as soon as these
objectives have been accomplished and there has been established in accordance with
the freely expressed will of the Japanese people a peacefully inclined and responsible
government.

13. We call upon the government of Japan to proclaim now the unconditional surrender of
all Japanese armed forces, and to provide proper and adequate assurances of their good

faith in such action. The alternative for Japan is prompt and utter destruction.
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(http://www.ndl.go.jp/constitution/e/etc/c06.html)(visited 2017/11/12)

Appendix 1
HAERRE (19465E11A3H A6, 19474E5H 3 HifT)
G9!

HAERIZ, EHGEEINZERICBI2REELE L UTEIL, bhsbrbh
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HW2H HIEHOBMNEET 2700, BIBEEZOMOEIZ. ThERELRV, B
DREHMEIZ, ZHEBDR,
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TARTERE, A LTEHEES NS, 4, BHEREE@ERIIN T 5 EROHER
WZOWTE, REDEMHICRK URWRD . ZEZ OO EBO LT, mRKOEEZ L
He$ 2,

[396%%]

WIH ZOFEZEOWER. FEREORREDO =70 "D EOER T, ERH, ZheH
#EL, BRICEZRL TZOERERRITNI R SRV, ZOAERICIE, FiloE REE
YIZEEDED 23EE DI TIIN B HZEITBNT, ZOBPEOERENEL T 5,
W20H EEQECOWCHTHO AR 2Rz =13, REI1Z, EROAT, Zo&E#E:
—RERTH DL LT, EBIRINERMNT %,

(55974
COFEDHAERICRIEY 2 HAWAMZ, NEHOZFITO2 BHERDE O

BERTHOT, T o DHEMIZ, WEKZ ORI BAE K R RO E RIS
L. BRIZEDTELRVKADHENE LTEASNLDDTH %,

The Constitution of Japan
(Promulgated on November 3, 1946. Came into effect on May 3, 2017)

Preamble

We, the Japanese people, acting through our duly elected representatives in the National
Diet, determined that we shall secure for ourselves and our posterity the fruits of peaceful
cooperation with all nations and the blessings of liberty throughout this land, and

resolved that never again shall we be visited with the horrors of war through the action
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of government, do proclaim that sovereign power resides with the people and do firmly
establish this Constitution. Government is a sacred trust of the people, the authority for
which is derived from the people, the powers of which are exercised by the representatives
of the people, and the benefits of which are enjoyed by the people. This is a universal
principle of mankind upon which this Constitution is founded. We reject and revoke all
constitutions, laws, ordinances, and rescripts in conflict herewith.

We, the Japanese people, desire peace for all time and are deeply conscious of the high
ideals controlling human relationship, and we have determined to preserve our security
and existence, trusting in the justice and faith of the peace-loving peoples of the world. We
desire to occupy an honored place in an international society striving for the preservation
of peace, and the banishment of tyranny and slavery, oppression and intolerance for all time
from the earth. We recognize that all peoples of the world have the right to live in peace,
free from fear and want.

We believe that no nation is responsible to itself alone, but that laws of political morality
are universal; and that obedience to such laws is incumbent upon all nations who would
sustain their own sovereignty and justify their sovereign relationship with other nations.

We, the Japanese people, pledge our national honor to accomplish these high ideals and

purposes with all our resources.

Article 9. (1) Aspiring sincerely to an international peace based on justice
and order, the Japanese people forever renounce war as a sovereign right of the
nation and the threat or use of force as means of settling international disputes.
(2) In order to accomplish the aim of the preceding paragraph, land, sea, and air forces, as
well as other war potential, will never be maintained. The right of belligerency of the state

will not be recognized.
Article 13. All of the people shall be respected as individuals. Their right to life, liberty,

and the pursuit of happiness shall, to the extent that it does not interfere with the public

welfare, be the supreme consideration in legislation and in other governmental affairs.
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Article 96. Amendments to this Constitution shall be initiated by the Diet, through a
concurring vote of two-thirds or more of all the members of each House and shall thereupon
be submitted to the people for ratification, which shall require the affirmative vote of a
majority of all votes cast thereon, at a special referendum or at such election as the Diet
shall specify. (2) Amendments when so ratified shall immediately be promulgated by the

Emperor in the name of the people, as an integral part of this Constitution.

Article 97. The fundamental human rights by this Constitution guaranteed to the people
of Japan are fruits of the age-old struggle of man to be free; they have survived the many
exacting tests for durability and are conferred upon this and future generations in trust, to be

held for all time inviolate.

Appendix 3

Comparison between the current constitution (Constitution of Japan (1946) ) and the

proposed constitution (LDP draft constitution (2012))*"

THE PREAMBLES

- Current Preamble

We, the Japanese people, acting through our duly elected representatives in the National

Diet, determined that we shall secure for ourselves and our posterity the fruits of peaceful

cooperation with all nations and the blessings of liberty throughout this land, and

resolved that never again shall we be visited with the horrors of war through the action
of government, do proclaim that sovereign power resides with the people and do firmly
establish this Constitution. Government is a _sacred trust of the people, the authority for

which is derived from the people, the powers of which are exercised by the representatives

21) English text of the current constitution, the Constitution of Japan (1946), was cited from http://www.ndl.go.jp/

constitution/e/etc/c01.html. Translated text of the LDP draft constitution, was from http://www.asuno-jiyuu.
com/2013/11/blog-post.html.
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of the people, and the benefits of which are enjoyed by the people. This is a universal

principle of mankind upon which this Constitution is founded. We reject and revoke all

constitutions, laws, ordinances, and rescripts in conflict herewith.

- LDP Draft Preamble

Our nation, with its long history and unique culture, is a country that has the

Emperor, the symbol of unity of the people, governed based on the separation
of powers, legislation, government, and justice, under popular sovereignty.
Our nation has overcome and developed from the ruins of the Second World
War and a number of catastrophes and now currently holds a prominent
position in the global community, promoting friendlier relations and
contributing to the peace and prosperity of the world through pacifism.
We, the Japanese people, protect our own country and tradition with pride and

spirit, respect fundamental human rights, along with treasuring conformity,

and formed this nation by families and communities helping each other.
We, the people, respect freedom and discipline, protect our beautiful land and natural

environment as we promote education and technology, and develop the country through

economic activities. We, the Japanese people, in order to transmit good tradition and

our nation to posterity for many years to come, herein, establish this constitution.
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Verfassungsanderung und Verfassungsentwicklung

U. Volkmann

Im Rechtsvergleich lassen sich ganz allgemein stirker dynamische (flexible, offene
etc.) von stirker statischen (festen, rigiden etc.) Verfassungen unterscheiden, wobei damit
nur die dulersten Pole einer gleitenden Skala bezeichnet sind. Fiir die nédhere Zuordnung
einer konkreten Verfassung zu einem dieser Pole darf dabei nicht nur die Mdglichkeit
der formellen Verfassungsénderung in der Verfassung selbst eingerichteten Verfahren in
den Blick genommen werden, sondern mindestens ebenso sehr auch die Mdglichkeit der
informellen Verfassungsdnderung durch Interpretation, die in der Verfassungstheorie oft
auch zu einer eigenstindigen Kategorie des “Verfassungswandels” zusammengezogen wird.
Das Grundgesetz erweist sich danach im internationalen Vergleich als eine Verfassung
von ausgesprochen hoher Dynamik: Einerseits haben sich die Hiirden fiir formelle
Verfassungsanderungen (im Wesentlichen eine Zweidrittelmehrheit in beiden Kammern) als
nicht besonders hoch erwiesen, so dass es in seiner kurzen Geschichte relativ haufig gedndert
worden ist. Andererseits wird das Grundgesetz namentlich vom Bundesverfassungsgericht
sehr stark nach dem Muster einer “living constitution” interpretiert; dabei sind vor allem
die Grundrechte kontinuierlich an Verdnderungen des gesellschaftlichen Umfelds angepasst
und auf neue Herausforderungen eingestellt worden. Der Vortrag stellt zunichst die beiden
Formen der Verfassungsentwicklung einander gegeniiber, bevor in einem letzten Schritt
gefragt wird, wie sich dies auf den Stellenwert der Verfassung im 6ffentlichen Leben der

Bundesrepublik ausgewirkt hat.
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1) A. VoBkuhle, 1] F217} 31H o] 7]'5(Verfassungsstil und Verfassungsfunktion), &A1 A (#)(ASR) 119
(1994), 35 (52); K. Stern, =5 ¢] =% (Das Staatsrecht der Bundesrepublik Deutschland), Bd. 1, 24}, 1984, S.
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2) D. Grimm, &5 9] v]2l(Die Zukunft der Verfassung), 221, 1994, S. 429 f. 3=z,

3) T. Jefferson©| J. Cartwrightol| 7l 2= HA] %2, 1824, in: The Writings of Thomas Jefferson, Memorial Edition
1903 — 04, Vol. 16, S. 489 AlA) .
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40) A. VoBkuhle, eFg73, vlzi7ivkAd 22]a thekd 22 (Stabilitéit, Zukunftsoffenheit und Vielfaltssicherung) — <3
WA AT gl “YAIUE ) Z=(Quellcodes)” 5. (Die Pflege des verfassungsrechtlichen “Quell-
codes” durch das BverfG), JZ 2009, 917 (920 f.).

41) 711 X 21712 A (Informationelle Selbstbestimmung): 1 H A4 A (BVerfGE) 65, 1 (43 ff.) — 7%
AF2HE (Volkszihlungsurteil); H 714 A1) 212 3 B3] B tist 7] (Grundrecht auf Gewihrleis-
tung der Vertraulichkeit und Integritit informationstechnischer Systeme), $1"-3 ¥ 274 24 (BVerfGE) 120,
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54) G. Jellinek, TH 7] 2} &1HH 2 (Verfassungsinderung und Verfassungswandlung), 1906, 213, 1996, S. 1 f., 72;
FAFSIAIE=P. Laband, 5 Al=& ¥ 2] ¥ (Die Wandlungen der deutschen Reichsverfassung), 1895, S. 2.

55) H. Vorlinder, Z-22F-ol|A|(i)[ GF- AR A A4 A A]]2} $7A18= 5] (Regiert Karlsruhe mit), in: %] <}
AN A2 5B (Aus Politik und Zeitgeschichte) 61 (2011), S. 4 (21 £)).

56) A. VoBkuhle, 213} SH 7] 5 (Verfassungsstil und Verfassungsfunktion), 354 LA (#%)(ASR) 119 (1994),
35 (44 1., 47 £, 51)°l -4} Wste] @A o ek frolst AW ES Ee1E 4 Qlrt.

57) M. Jestaedt, SI-#AH A H2 34 (Phinomen Bundesverfassungsgericht), in: C. Schénberger/M. Jestaedt/O.
Lepsius/S. Méllers, 7] ol 4] Hl ot ®H¢I(Das entgrenzte Gericht), 2011, S. 77 (85 ).
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Verfassungsanderung und Verfassungswandel.

Beobachtungen zum Verhdltnis von Stabilitdt und Dynamik im
Verfassungsrecht der Bundesrepublik Deutschland

I. Verfassungen als offene Ordnungen

Verfassungen sind dazu bestimmt, den Zustand einer politischen Gemeinschaft langfristig
und moglichst auf Dauer zu ordnen. Insofern sollen sie einerseits ein Stiick “zeitgeistlose
Kontinuitdt” verkdrpern und gleichsam der “ruhende Pol des Ganzen” sein, wie man es fiir
die Verhiltnisse der Bundesrepublik beispielhaft formuliert hat". Andererseits sollen sie
sozialen Wandel nicht ausschlieBen, sondern sinnvoll einhegen und auf diese Weise auch
ermoOglichen. Das klassische Mittel dazu ist die Trennung von Verfassung und einfachem
Recht, innerhalb derer der die Verfassung den Vorrang hat. Die Verfassung setzt dadurch
einen verbindlichen Rahmen fiir die Erzeugung des einfachen Rechts, gibt dieses aber auch
in weitem Umfang fiir die positive Gestaltung durch den demokratischen Gesetzgeber
frei, der dadurch seinerseits auf Verdnderungen der sozialen Wirklichkeit reagieren oder
solche Verdnderungen selbst anstolen kann. Das ndhere Verhiltnis von Stabilitét und
Wandel ldsst sich dann dahin bestimmen, dass Verfassungen auf der Ebene der Prinzipien
und Verfahren hohere Kontinuitét institutionalisieren als auf der Ebene ihrer Ausfiihrung
und Konkretisierung”. Andererseits kann die Verfassung, wenn sie diese Aufgabe in die
Zeit hinein auf moglichst zustimmungsfdahige Weise erfiillen soll, ihrerseits vom Wandel
nicht oder jedenfalls nicht vollstindig ausgenommen sein. Gegen die Vorstellung, eine

Verfassung miisse mit dem Inhalt, mit dem sie einmal erlassen worden ist, auf immer und

1) A. VoBkuhle, Verfassungsstil und Verfassungsfunktion, A6R 119 (1994), 35 (52); K. Stern, Das Staatsrecht
der Bundesrepublik Deutschland, Bd. I, 2. Auflage 1984, S. VIII. Siehe auch bereits — unter Aufnahme eines
Zitats von H. Kelsen — W. Kégi, Die Verfassung als rechtliche Grundordnung des Staates, 1945, unverdnderter
Neudruck 1971, S. 77: “Mit dem Begriff der Verfassung verbindet sich die Vorstellung der Stabilitdt; ‘die
Grundregel der Verfassung bildet das feste und darum moglichst dauerhafte Fundament aller staatlichen

5 9

Ordnung’.

2) So D. Grimm, Die Zukunft der Verfassung, 2. Auflage 1994, S. 429 f.
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ewig gelten, hat schon Thomas Jefferson den bekannten Einwand formuliert, dass keine
Generation die ihr nachfolgenden binden konne: Die Toten, schrieb er, haben keine Macht
iiber die Lebenden”. Alle Verfassungen sind deshalb unter bestimmten Voraussetzungen
und in bestimmten Grenzen auch selbst wandel- oder dnderbar. Allerdings unterscheiden
sie sich im Rechtsvergleich oft erheblich in dem Ausmal und Grad, in dem sie sich auf die
Verdnderung einlassen. In einer typisierenden Betrachtung lassen sich dabei starker statische
(unbewegliche, starre etc.) von stirker dynamischen (beweglichen, entwicklungsoffenen
etc.) Verfassungen unterscheiden, die aber jeweils nur die duflersten Pole einer gleitenden
Skala bezeichnen”. Fiir die nihere Zuordnung einer konkreten Verfassung zu einem dieser
Pole kommt es dabei nicht nur auf die Moglichkeit der formellen Verfassungsdnderung in
der Verfassung selbst eingerichteten Verfahren an, sondern mindestens ebenso sehr auch
auf die Moglichkeit der informellen Verfassungsdnderung durch Interpretation, die oft auch
zu einer eigenstindigen Kategorie des “Verfassungswandels” zusammengezogen wird”.
Zusitzlich muss die Praxis in den Blick genommen werden, in der dariiber entschieden
wird, wie oft und in welchem Umfang von diesen Moglichkeiten Gebrauch gemacht wird.
In diesem Sinne sollen die beiden Formen der Verdnderung und Fortentwicklung einer
Verfassung im Folgenden fiir die Bundesrepublik kurz analysiert und vorgestellt werden,
bevor in einem letzten Schritt gefragt wird, wie sich dies auf die Rolle und den Stellenwert

der Verfassung im politischen wie gesellschaftlichen Leben ausgewirkt hat.

3) Siehe etwa T. Jefferson im Brief an J. Cartwright, 1824, abgedruckt in: The Writings of Thomas Jefferson, Me-
morial Edition 1903 — 04, Vol. 16, S. 48.

4) Die Unterscheidung deckt sich nicht mit der klassischen Unterscheidung von “rigider” und “flexibler”
Verfassung bei J. Bryce, Studies in History and Jurisprudence, Bd. 1 1901, S. 124 {f. Den Begriff der “flexiblen
Verfassung” behielt Bryce im Wesentlichen den ungeschriebenen Verfassungen wie derjenigen Grof3britanniens
vor, weil diese praktisch vollstindig zur Disposition der normalen Gesetzgebung stehen. Auch hier sind die
Dinge aber komplizierter, vgl. B.-O. Bryde, Verfassungsentwicklung, 1982, S. 43 ff.

5) Speziell fiir die Bundesrepublik ist diese Figur umfassend wissenschaftlich aufbereitet, ohne dass sich allerdings
Einigkeit tiber die praktische Bedeutung wie iiber die Legitimitét hétte erzielen lassen. Siehe aus der Vielzahl
der Verdffentlichungen nur E.-W. Bockenforde, Anmerkungen zum Begriff Verfassungswandel, jetzt in: ders.,
Staat, Nation, Europa, 1999, S. 141 ff.; einerseits und P. Héberle, Zeit und Verfassung, jetzt in: ders., Verfassung
als 6ffentlicher Prozess, 2. Auflage 1998, S. 111 ff.; ferner etwa A. Vof3kuhle, Gibt es und wozu nutzt eine Lehre
vom Verfassungswandel?, Der Staat 43 (2004), 450 ff.; L. Michael, Die verfassungswandelnde Gewalt, RW 5
(2014), 426 ft.
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I1. Formelle Verfassungsinderung durch verfassungsianderndes Gesetz

Fiir die formliche Verfassungsdanderung sieht Art. 79 Abs. 1 GG zunéchst vor, dass sie
nur durch ein Gesetz erfolgen kann, das den Wortlaut des Grundgesetzes ausdriicklich
andert oder erginzt. Das Grundgesetz setzt sich damit von fritheren deutschen Verfassungen
wie insbesondere der Weimarer Reisverfassung ab, die fiir Abweichungen von der
Verfassung lediglich eine qualifizierte Mehrheit, aber keine ausdriickliche Textdnderung
verlangten. Die Folge waren vielfiltige “Verfassungsdurchbrechungen” auf der Ebene
des einfachen Rechts, die im Ergebnis dazu fiihrten, dass sich der Verfassungsurkunde
ein vollstindiges und zutreffendes Bild des geltenden Verfassungsrechts gar nicht mehr
entnehmen lieB”. Gerade dies soll durch das Gebot ausdriicklicher Textéinderung verhindert
werden”. Fiir das Verfahren schreibt Art. 79 Abs. 2 GG vor, dass das betreffende Gesetz
der Zustimmung von 2/3 der Mitglieder von Bundestag und Bundesrat bedarf. Anders als
in zahlreichen anderen Verfassungen ist eine Anrufung des Volkes als des eigentlichen
Tragers der verfassunggebenden Gewalt demgegeniiber nicht vorgesehen, und zwar
weder auf der Ebene der einzelnen Linder noch auf der Ebene des Bundes als Ganzes® .
Das Verfahren der Verfassungsdnderung entspricht stattdessen vollstindig dem Verfahren
der normalen Gesetzgebung, von dem es sich am Ende nur durch das Erfordernis einer
hinreichend qualifizierten Mehrheit in beiden Kammern unterscheidet. Grenzen sind der
Verfassungsdnderung dagegen in inhaltlicher Hinsicht gesetzt: Keine Verfassungsédnderung,
so bestimmt es Art. 79 Abs. 3 GG, darf die identitdtsbestimmenden Bestandteile der
Verfassung, namentlich die Menschenwiirdegarantie, das Demokratieprinzip, den
sozialen Rechtsstaat und die Grundziige der bundesstaatlichen Ordnung, antasten oder
gar vollstindig abschaffen. Mit dieser sog. Ewigkeitsgarantie, die praktisch keine

historischen Vorldufer hat, zieht das Grundgesetz die Konsequenz aus den Erfahrungen der

6) H. Dreier, in: ders., (Hrsg.), Grundgesetz-Kommentar, Bd. II, 3. Auflage 2015, Art. 30 Rn. 3 m.w.N.

7) Eine Ausnahme von diesem Gebot gilt fiir den Abschluss volkerrechtlicher Vertrige und die Ubertragung von
Hoheitsrechten auf die Europdische Union, vgl. Art. 23 Abs. 1, 24 GG.

8) Siehe demgegentiiber namentlich Art. V der Verfassung der Vereinigten Staaten von Amerika; fiir die danach er-
forderliche Ratifikation in einer 3/4 Mehrheit der Bundesstaaten ist nahezu iiberall ein Referendum vorgeschrie-
ben.
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nationalsozialistischen Machtergreifung, bei der die Weimarer Reichsverfassung mit einigen
formell legalen Federstrichen und unter Ausnutzung der von ihr selbst zur Verfiigung
gestellten Moglichkeiten beseitigt wurde. Ein innerer Kern der Verfassung wird damit
jeder Anderung entzogen. AuBerhalb dieses Kerns sind Anderungen aber relativ leicht
moglich, weil sich das Erfordernis einer 2/3-Mehrheit bei gleichzeitigem Verzicht auf ein
Referendum nicht als wirkliche Hiirde erwiesen hat; in der insgesamt noch stark konsens-
und kompromissorientierten politischen Kultur der Bundesrepublik ist diese Mehrheit
jedenfalls prinzipiell organisierbar. Im internationalen Vergleich gehort das Grundgesetz
dementsprechend zu den am leichtesten dnderbaren Verfassungen: In den bislang 68
Jahren seines Bestehens ist es insgesamt 62 Mal geéndert worden, im Vergleich etwa zu
lediglich 18 Anderungen der amerikanischen Verfassung in den mehr als 200 Jahren ihres
Bestehens’. Insgesamt gibt es deshalb heute im Grundgesetz deutlich mehr Bestimmungen,
die irgendwann geéndert oder neu eingefiigt worden sind, als solche, die nicht gedndert
worden sind'”. Allerdings verteilen sich die Anderungen auf die verschiedenen Teile der
Verfassung in unterschiedlichem Mafe und sind auch in sich von ganz unterschiedlichem

Gewicht. Eine kursorische Zusammenstellung sihe etwa wie folgt aus:

1. Grundrechte

Zu den von formlichen Verfassungsédnderungen immer noch weitgehend ausgenommenem
Teil der Verfassung gehort vor allem der Abschnitt iiber die Grundrechte, wenngleich auch
hier vor allem nach der Wiedervereinigung im Jahre 1990 einige stirkere Eingriffe zu
verzeichnen sind. Bis zu diesem Zeitpunkt erfolgten nur einige Anpassungen im Zuge der
Einfiihrung der Wehr- und der Notstandsverfassung, auf die noch zuriickzukommen sein
wird; die wichtigste oder jedenfalls umfanglichste dieser Anpassungen — die Einfiihrung der
allgemeinen Wehrpflicht in Art. 12a GG — ist derzeit schon wieder bedeutungslos, weil die
Wehrpflicht durch ein einfaches Gesetz im Jahre 2011 fiir die Normallage wieder ausgesetzt

9) Letzte Anderung des Grundgesetzes: Gesetz zur Anderung des Grundgesetzes (Artikel 90, 91c, 104b, 104c, 107,
108, 109a, 114, 125¢, 143d, 143e, 143f, 143g) vom 13.07.2017, BGBI. 1, S. 2347.

10) Vgl. D. Grimm, Die Verfassung und die Politik, 2001, S. 126 ff., dort zugleich mit deutlicher Kritik (“Wie man
eine Verfassung verderben kann”).
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: 11
worden ist'"

. Nach 1990 kam es ansonsten im Wesentlichen zu drei Anderungen, von denen
eine den Grundrechtsschutz erweiterte, die beiden anderen dagegen ihn teils erheblich
einschrinkten. Die Erweiterung betraf den Gleichheitssatz des Art. 3 GG, der im Zuge einer
insgesamt doch recht klein ausgefallenen Verfassungsreform nach der Wiedervereinigung
um das Gebot der Forderung der Gleichberechtigung von Mann und Frau (Abs. 2) und
ein Verbot der Benachteiligung Behinderter (Abs. 3 Satz 2) erginzt wurde'”. Die beiden
Verkiirzungen des Grundrechtsschutzes waren demgegeniiber stark umstritten und gingen
erst aus heftigen Auseinandersetzungen hervor. Die erste davon betraf das Asylrecht,
das wiederum als Reaktion auf die nationalsozialistische Gewaltherrschaft und die oft
bitteren Erfahrungen deutscher Exilanten im Ausland zunichst ohne jede Moglichkeit der
Einschrinkung gewdhreistet war: “Politisch Verfolgte genielen Asylrecht”, lautete das
ebenso schlichte wie unbegrenzte Versprechen. Nachdem die Fliichtlingszahlen Anfang
der 1990er-Jahre in bislang unbekannte Hohen schnellten (von rd. 5.000 im Jahre 1972
auf bis zu 440.000 im Jahre 1992), beschlossen die Regierungskoalition aus CDU/CSU
und FDP und die Opposition in Gestalt der SPD im sog. Asylkompromiss Ende 1992 eine
Neuregelung des Asylrechts, in deren Folge auch die Gewihrleistung des Grundgesetzes
von Grund auf umgestaltet und in einem eigenen Verfassungsartikel, dem neuen Art.
16a GG, untergebracht wurde'”. Im Ergebnis ist das Asylrecht dadurch so weitgehenden
Einschrankungen unterworfen worden, dass es als solches kaum mehr in Anspruch
genommen werden kann und neben den internationalen und den europarechtlichen
Regelungen praktisch vollig bedeutungslos geworden ist. Die zweite Einschrankung betraf
das Grundrecht auf Unverletzlichkeit der Wohnung aus Art. 13 GG, das um Bestimmungen
der Moglichkeit polizei- und nachrichtendienstlicher Uberwachung, insbes. den sog.

grofen Lauschangriff, erginzt wurde (Absitze 3 — 6)'”. Auch dem ging eine teils heftige

11) Vgl. §§ 2, 5 Wehrpflichtgesetz, gedndert durch das Wehrrechtsénderungsgesetz vom 28.04.2011, BGBI. 1 S.
678.

12) Gesetz zur Anderung des Grundgesetzes (Artikel 3, 20a, 28, 29 72, 74, 75, 76, 77, 80, 87, 93, 11a und 125a)
vom 27.10.1994, BGBI. 1, S. 3146.

13) Gesetz zur Anderung des Grundgesetzes (Artikel 16 und 18) vom 28.06.1993, BGBLI. 1, S. 1002.

14) Gesetz zur Anderung des Grundgesetzes (Artikel 13) vom 26.03.1998, BGBI. 1, S. 610.
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innenpolitische Debatte voraus, in der es sowohl um die Notwendigkeit der entsprechenden
Beschriankung als auch um die grundsétzlichen Verschiebungen im allgemeinen Verhéltnis
von Freiheit und Sicherheit ging'”. Das Bundesverfassungsgericht, dem die Regelungen zur
Uberpriifung vorgelegt wurden, hat beide jedoch im Ergebnis passieren lassen und keinen
VerstoB gegen die Ewigkeitsgarantie erkennen konnen; im Falle der Anderung des Art. 13

GG war dies jedoch innerhalb des Senats durchaus umstritten'®.

2. Staatsorganisationsrechtlicher Bereich

Die mit weitem Abstand meisten Anderungen betrafen demgegeniiber die Art. 20 — 146
GG, die im wesentlichen Fragen der Staatsorganisation regeln. Politisch in besonderer Weise
kontrovers waren dabei vor allem zwei Fille: zum einen die Einfiigung der Wehrverfassung
im Jahre 1956, mit der die Grundlage fiir die Aufstellung eigener Streitkrafte und den schon
ein Jahr zuvor vollzogenen Beitritt der Bundesrepublik zur NATO schuf '”, zum anderen die
Notstandsverfassung des Jahres 1968, mit der versucht wurde, den — inneren wie dufleren —

Ausnahmezustand so weit wie mdglich zu verrechtlichen'”

. Die davon ausgeldsten Debatten
zéhlen bis heute zu den heftigsten innenpolitischen Debatten, die die Bundesrepublik in
ihrer Geschichte je erlebt hat; unter anderem an der Notstandsgesetzgebung entziindete sich
die Studentenbewegung von 1968. Beide Félle sind allerdings fiir die hier interessierenden
Fragen insoweit untypisch, als sie weniger eine blo3e Veranderung innerhalb der Verfassung
als vielmehr Vorginge “nachgeholter Verfassunggebung” darstellen, die aus einigen

Besonderheiten der deutschen Nachkriegsgeschichte erkldarbar sind: Bei Inkrafttreten

15) Beide Kontroversen sind aufgearbeitet bei C. Hillgruber, Notwendigkeit und Bedeutung einer Ver-
fassungsénderung am Beispiel von Art. 10, 13 und 16 GG, in: M. Jestaedt/H. Suzuki (Hrsg.), Ver-
fassungsentwicklung I, 2017, S. 149 ff.

16) Siehe zum Asylkompromiss BVerfGE 94, 49 ff.; zur Anderung von Art. 13 GG BVerfGE 109, 279 ff., siehe
dort das Minderheitsvotum der Richterinnen Jaeger und Hohmann-Dennhardt (382 ft.).

17) Gesetz zur Erganzung des Grundgesetzes vom 19.03.1956, BGBI.. 1, S. 111; vorausgegangen waren einigen
kleinere Anderungen der sog. Wehrnovelle von 1954, im Zusammenhang mit dem letztendlich gescheiter-
ten Projekt einer Europdischen Verteidigungsgemeinschaft, Gesetz zur Erganzung des Grundgesetzes vom
26.03.1954, BGBI. 1, S. 45.

18) Siebzehntes Gesetz zur Ergdnzung des Grundgesetzes vom 24.06.1968, BGBI. 1, S. 709; am umfangreichsten
hier die Regelung des Verteidigungsfalles in Art. 115 a ff.
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des Grundgesetzes und auch danach stand die Bundesrepublik zunichst noch unter dem
Besatzungsstatut — und damit auch der Schutzglocke — der Alliierten, sodass zunichst
gar kein Bedarf fiir die Aufnahme entsprechender Bestimmungen in die Verfassung
bestand; zudem wurden unter dem Zeitdruck der Beratungen und der Notwendigkeit der
stindigen Abstimmung mit den Alliierten schwierige Fragen wie diese zunéchst einmal
ausgeklammert'”. Die Notstandsverfassung ist dariiber hinaus noch kein Mal aktiviert
worden und liegt bis heute weitgehend brach, so wie es schon in dem Wort Carl Schmitts
anklingt, der klassische Ausnahmezustand sei angesichts der vielfiltigen Techniken
staatlicher Priavention in allen gesellschaftlichen Bereichen heute “etwas Altmodisches”
geworden’”. Unter den sonstigen Verfassungsinderungen ragen vor allem die folgenden drei
wegen ihrer politischen Bedeutung heraus oder werden jedenfalls als politisch besonders
bedeutsam empfunden: die 1969 erfolgte Reform der Finanzbeziehungen zwischen Bund
und Léndern, die das Leitbild des Bundesstaates stirker auf die Idee eines “kooperativen
Foderalismus™ hinordnete’”, die Umstellungen im Zusammenhang mit dem Vollzug der
Deutschen Einheit von 1990, die vor allem den bisherigen Provisoriumscharakter des
Grundgesetzes beseitigte und es auch formell zu einer Vollverfassung erklirte’”, schlieBlich
die sog. Maastricht-Novelle des Jahres 1992, mit der die Eingliederung der Bundesrepublik
in die Europiische Union und die weitere Vertiefung der Integration geschaffen wurde™ .
Bei niherem Hinsehen diirfte sich aber auch die Bedeutung dieser Anderungen ein

Stiick relativieren. So wurde fiir die Wiedervereinigung der fiir das Grundgesetz als

19) Bryde (Fn. 4), S. 118 ff.; so auch die heute insgesamt vorherrschende Deutung, vgl. A. Bauer/M. Jestaedt, Das
Grundgesetz im Wortlaut, 1997, S. 32.

20) C. Schmitt, Verfassungsrechtliche Aufsitze aus den Jahren 1924 — 1954, 3. Auflage 1985, S. 261.

21) Zwanzigstes Gesetz zur Anderung des Grundgesetzes vom 12.05.1969, BGBL. 1, S. 357; Einundzwanzigstes
Gesetz zur Anderung des Grundgesetzes (Finanzreformgesetz) vom 12.05.1969, BGBI. 1, S. 359.

22) Einigungsvertragsgesetz vom 23.09.1990, BGBI. 2, S. 885. In dem Zusammenhang der Wiedervereinigung
auch der Versuch einer grofleren Verfassungsreform durch die 1991 eingesetzte Gemeinsame Verfassungskom-
mission von Bund und Landern, sieche deren Abschlussbericht, BT-Drucksache 12/6000, S. 5 ff.; zu den Ergeb-
nissen siehe sogleich im Text.

23) Gesetz zur Anderung des Grundgesetzes vom 21.12.1992, BGBL. 1, S. 2086. Von besonderer Bedeutung ist hier
insbes. die Neuformulierung des Art. 23 GG, des sog. Europaartikels.
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Ganzes insgesamt schonendste Weg eines Beitritts der Lander der ehemaligen DDR zur
Bundesrepublik gewéhlt, und auch der im Zusammenhang damit in Angriff genommene
Versuch einer grofleren Revision des Grundgesetzes brachte insgesamt nur vergleichsweise
magere Ergebnisse wie etwa das bereits angesprochene Gebot zur Forderung der
Geschlechtergleichberechtigung in Art. 3 Abs. 2 oder die Einfiigung eines neuen Staatsziels
Umweltschutz in Art. 20a GG*. Der im Rahmen der Maastricht-Novelle zu einem neuen
“Europaartikel” umgestaltete Art. 23 GG wiederum erhob die Européische Integration
zwar zu einem eigenstindigen Staatsziel, kodifiziert aber gerade in seinen grundlegenden
Elementen nur vieles von dem, was das Bundesverfassungsgericht bereits als Anforderungen
an diese Integration formuliert hatte®. Die allermeisten Verfassungsidnderungen sind
demgegeniiber deutlich kleinteiliger und beziehen sich ganz liberwiegend auf das Bund-
Linder-Verhiltnis; es ging dann etwa um die Ubertragung oder Verschiebung von
Kompetenzen (ganz iiberwiegend von den Léndern auf den Bund), um die Verteilung oder
Umschichtung von Geld (in alle moglichen Richtungen) oder die Begriindung verschiedener
Moglichkeiten der Zusammenarbeit (auf letztlich beliebigen Gebieten). In concreto fallen
die Regelungen dabei, was laut beklagt worden ist, oft sehr technisch aus und verlieren
sich in einer Fiille von Details, die so an sich nicht in eine Verfassung gehdren, sondern
auf der Ebene des einfachen Rechts besser aufgehoben wiren™. Gerade die Kleinteiligkeit
und Detailfreudigkeit macht die Regelungen dann aber unflexibel und 16st bei jeder
geringfiigigen Anderung der Verhiltnisse neuen Anderungsbedarf aus, auf den mit neuen
Regelungen reagiert werden muss, die dann ihrerseits selbst wieder unter dem Vorbehalt der

jederzeitigen Abanderbarkeit stehen miissen.

3. Zusammenfassende Wiirdigung
Vor diesem Hintergrund ldsst sich aus der im internationalen Vergleich ausgesprochen

hohen Zahl der Verfassungsdnderungen nicht auf eine entsprechend hohe oder nahezu

24) Gesetz zur Anderung des Grundgesetzes vom 27.10.1994, BGBI. 1 S. 3146; siehe dazu bereits oben Fn. 12.
25) Siehe BVerfGE 37, 271 — Solange I; 58, 1 — Eurocontrol; 73, 339 — Solange II.

26) Siehe M. Brenner, Die neue Technizitit des Verfassungsrechts und die Aufgabe der Verfassungsrechtsprechung,
AOGR 120 (1995), 248 ff.; siche diesbeziiglich etwa auch die Kritik von Grimm (Fn. 10), S. 126 ff.
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2 Dafiir miisste

vollstindige Dynamisierung des Grundgesetzes insgesamt schlieen
man in einer Art Kartierung die Teile und Aussagen der Verfassung, die Gegenstand
von Anderungen gewesen sind, denen gegeniiberstellen, die von den Verinderungen
ausgenommen und intakt geblieben sind. Dabei ergibt sich dann doch ein sehr
differenziertes Bild. Blickt man dazu noch einmal zuriick auf den Grundrechtsteil, so ist
die einzige wirklich tiefgreifende Anderung die Umgestaltung des Asylartikels, die das
Grundrecht selbst weitgehend entwertet hat, wihrend die anderen Anderungen entweder
nur modifizierenden oder iiberhaupt nur ganz punktuellen Charakter hatten. In die
allermeisten Grundrechte ist demgegeniiber vom Gesetzgeber iiberhaupt nicht eingegriffen
worden: Menschenwiirde, freie Entfaltung der Personlichkeit, Gleichheit vor dem Gesetz,
Religions- und Gewissensfreiheit, Meinungs- und Pressefreiheit, Schutz von Ehe und
Familie, Versammlungsfreiheit, Berufs- und Eigentumsfreiheit stehen immer noch genauso
im Grundgesetz, wie sie bei seinem Inkrafttreten im Jahre 1949 gestanden haben. Auch
im Bereich der Staatsorganisation sind weite Bereiche von den Verdnderungen unberiihrt
geblieben oder wurden von ihnen allenfalls in einigen Nebenaspekten erfasst. Das gilt etwa
fiir die Zustidndigkeiten und Binnenbeziehungen der obersten Staatsorgane Bundestag,
Bundesrat, Bundesregierung und Bundesprésident, von denen im Wesentlichen nur die
Zuordnung von Bundestag und Bundesrat im Zuge der verschiedenen Reparaturen im
Bund-Liander-Verhidltnis mehrfach verschoben wurde; allerdings betreffen auch hier die
Verschiebungen nicht die grundsétzliche Art und Weise der Mitwirkung des Bundesrates bei
der Bundesgesetzgebung, sondern nur die konkret mitwirkungsbediirftigen Materien. Auch
die Grundziige des demokratisch-politischen Prozesses — vom Wahlsystem tiiber die Art und
Weise der Regierungsbildung bis hin zum Gesetzgebungsverfahren — sind {iber die gesamte
Bestehenszeit des Grundgesetzes hinweg beeindruckend konstant geblieben, was mit Blick
auf das Wahlrecht vor allem gegeniiber anderen europdischen Lindern wie Frankreich

oder Italien bemerkenswert ist*®. Dasselbe wire sicher auch von den Grundstrukturen der

27) So bereits das Fazit von Bryde im Jahre 1982, siche ders., S. 118. Daran hat sich bei einer fiir die
einzelnen Jahre im wesentlichen gleichgebliebenen Zahl von Verfassungsédnderungen (im Schnitt 1,03
Verfassungsidnderungen pro Jahr von 1949 — 1982 gegentiber zusammengesehen 0,91 Verfassungsédnderungen
pro Jahr von 1949 — 2017) nichts wesentliches gedndert, siche dazu sogleich im Text.

28) Im Unterschied zu vielen anderen Verfassungen regelt das Grundgesetz allerdings nicht selbst das Wahlsystem;
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Rechts- und Sozialstaatlichkeit zu sagen. Insofern konnte die Bedeutung der férmlichen
Verfassungsanderung fiir die ndhere Verortung des Grundgesetzes auf der Skala von Statik

und Dynamik doch begrenzter sein, als man oft meint.

I11. Informelle Verfassungsentwicklung durch Interpretation

Allerdings bleibt das Gesamtbild unvollstindig, wenn nicht zugleich auch die
Moglichkeit der Fort- und Weiterbildung — und damit auch eines moglichen Wandels
der Verfassung — durch Interpretation in den Blick genommen wird. Fiir diese hat
das Bundesverfassungsgericht gleich im ersten Band seiner Entscheidungssammlung
die Tir gedffnet, als es sich von der Auslegung der Verfassung nach dem Willen der
Griinder verabschiedete und stattdessen auf den “objektiven” Sinn der Norm abstellte;
der Entstehungsgeschichte, so meinte es, komme fiir die Auslegung einer Vorschrift
allenfalls ergdnzende Bedeutung fiir die Ausrdumung von Zweifeln zu, die sich auf
anderem Wege nicht beseitigen lieBen”. In einer spiteren Entscheidung hat es dariiber
hinaus festgestellt, die Verfassung bestehe tiberhaupt nicht nur aus “den einzelnen Sétzen
der geschriebenen Verfassung, sondern auch aus gewissen sie verbindenden, innerlich
zusammenhaltenden allgemeinen Grundsitzen und Leitideen”, die nicht zuletzt aus einem
“vorverfassungsmiBigen Gesamtbild” zu erschlieBen seien’. Verfassungsinterpretation
wird in der Bundesrepublik seither weithin als rechtsschopferisches Verfahren der

“Konkretisierung” begriffen, das den Inhalt der zu interpretierenden Norm nicht als

dieses wird aber traditionell zur sog. “materiellen” Verfassung der Bundesrepublik gerechnet, vgl. K. Stern, Das
Staatsrecht der Bundesrepublik Deutschland, Bd. 1, 2. Auflage 1984, S. 107; P. Unruh, Der Verfassungsbegriff
des Grundgesetzes, 2002, S. 424.

29) BVerfGE 1, 299 (Leitsatz 2); seitdem stindige Rechtsprechung, siehe zuletzt BVerfG, NJW 2017, 611 (621) —
Zweites NPD-Verbotsverfahren.

30) BVerfGE 2, 380 (Leitsatz 4); zuletzt bestétigt in: BVerfGE 141, 1 (33). Siehe etwa auch die Parallele in der
Rechtsprechung des kanadischen Supreme Court: “The constitution is more than a written text. It embraces the
entire global system of rules and principles which govern the exercise of constitutional authority. A superficial
reading of selected provisions of the written constitutional enactment, without more, may be misleading.
It is necessary to make a more profound investigation of the underlying principles animating the whole of
the constitution... Those principles must inform our overall appreciation of the constitutional rights and
obligations”, Reference re Secession of Quebec (1998), 2 S.C.R. 217 (Can.).
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vorgegeben unterstellt, sondern ihn im Prozess der Anwendung selbst erst herstellt’”. Die
Norm erhélt dadurch einen Inhalt, den sie aus sich heraus nicht hatte, und Interpretation
bedeutet in diesem Sinne notwendig Aufladung und Anreicherung der Verfassung mit
immer neuen Inhalten. Zugleich wird die Verfassung dadurch in weitem Umfang zur
Wirklichkeit hin gedffnet und ihren Veranderungen gegentiber freigegeben, so wie es in der
fiir die Verfassungspraxis der Bundesrepublik lange Zeit mafigeblichen Integrationslehre
Rudolf Smends vorgedacht ist*”. Von einem kritischen Standpunkt ist dies als “permanenter
rechtsschopferischer Verfassungswandel unter dem Etikett der Interpretation™ kritisiert
worden™. So oder so prigt es die Verfassungspraxis der Bundesrepublik weitgehend mit,
wobei vor allem das Bundesverfassungsgericht die Fithrungsrolle iibernommen hat™®. In

den zentralen Bereichen stellt sich die Situation danach wie folgt dar:

1. Grundrechte

Wihrend die Grundrechte von Eingriffen des verfassungsdndernden Gesetzgebers
nur punktuell betroffen waren, bildeten sie von Anfang an einen Hauptgegenstand
interpretatorischer Weiterentwicklung und inhaltlicher Anreicherung durch die
Rechtsprechung. Begiinstigt wird dies durch den weithin offenen und fragmentarischen
Normierungsstil, bei dem sowohl die Inhalte der jeweiligen Gewihrleistungen als auch die

Griinde moglicher Einschrankungen nur ganz allgemein, oft mit einem Schuss Pathos und

31) Grundlegend K. Hesse, Grundziige des Verfassungsrechts der Bundesrepublik Deutschland, 20. Auflage,
Neudruck 1999 Rn. 60 f.

32) Siehe R. Smend, Verfassung und Verfassungsrecht, jetzt in ders., Staatsrechtliche Abhandlungen und andere
Aufsitze, 4. Auflage 2010, S. 191: “Es ist einfach der immanente und selbstverstdndliche Sinn der formulierten
Verfassung, dass sie diese Elastizitdt hat und dass ihr System sich gegebenenfalls von selbst ergdnzt und
wandelt”. Zum konkreten Verfahren der Anwendung und der Verfassungspraxis der Bundesrepublik siche U.
Volkmann, Grundziige einer Verfassungslehre der Bundesrepublik Deutschland, 2013, S. 129 ff.

33) E.-W. Bockenforde, Staat, Verfassung, Demokratie, 1991, S. 67 f.

34) Vgl. dessen Charakterisierung als “verfassungswandelnde Gewalt” bei Michael (Fn. 5); dhnlich zuvor
etwa schon Bryde (Fn. 4), S. 147 ff.; T. Wiirtenberger, Verfassungsédnderungen und Verfassungswandel des
Grundgesetzes, in: H. Neuhaus (Hrsg.), Verfassungsanderungen, Beiheft 20 zu “Der Staat”, 2012, S. 287 (294):
“verfassungsentwickelnde Gewalt”.
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jedenfalls fernab von gingigen Vorstellungen juristischer Prizision beschrieben werden™ .
Vor diesem Hintergrund hat namentlich das Bundesverfassungsgericht das System der
Grundrechte von Anfang an in erheblichem Umfang mit- und teils auch umgestaltet,
und zwar sowohl in seiner allgemeinen Struktur und Zielrichtung als auch in seinen
einzelnen Elementen. Hinsichtlich der allgemeinen Struktur und Zielrichtung fiigte es der
Grundrechtspriifung zunichst den Grundsatz der VerhdltnismiBigkeit ein, der seitdem als
zentraler MaBstab fiir die Beurteilung von Grundrechtseingriffen gilt’®. Spiter erweiterte
es den Eingriffsbegriff selbst von rechtsformig-imperativen auf alle MaBinahmen mit
grundrechtsbeeintrichtigendem Effekt mit der Folge, dass heute praktisch jede staatliche
Belastung oder Beeintrachtigung der Biirger in einem gerichtlichen Verfahren umfassend
auf seine VerfassungsmiBigkeit gepriift werden kann’”. Vor allem aber erweiterte das
Bundesverfassungsgericht in dem fiir das Verfassungsverstindnis der Bundesrepublik
bis heute grundlegenden Liith-Urteil den Geltungsumfang der Grundrechte insgesamt,
indem es diese nicht nur als Ausgrenzungen der Staatsgewalt, in der Sache also als blof3e
Anspriiche auf Unterlassung von Eingriffen deutete, sondern als Auftrige zu aktiver
Grundrechtsforderung und MaBstdbe fiir die Rechtsordnung insgesamt: Die Grundrechte
seien zwar ,,in erster Linie* (aber eben nicht nur) “Abwehrrechte des Biirgers gegen
den Staat”; stattdessen verkorpere sich in ihnen auch “eine objektive Wertordnung, die
als verfassungsrechtliche Grundentscheidung fiir alle Bereiche des Rechts gilt”?. Dies
bildete den Auftakt fiir die Anreicherung der Grundrechte mit immer neuen Funktionen,
unter denen heute vor allem ihre Bedeutung als vom Staat zu erfiillende “Schutzpflichten”

hervorragt’. Hinsichtlich der einzelnen Elemente des Grundrechtssystems zeigt

35) Also etwa: “Das Eigentum und das Erbrecht werden gewihrleistet. Inhalt und Schranken werden durch die
Gesetze bestimmt”, “Die Wohnung ist unverletzlich” etc., zu Letzterem siche BVerfGE 32, 54 (72).

36) Grundlegend in diesem Sinne etwa BVerfGE 7, 377 (399 ff.) — Apothekenurteil.

37) Vgl. etwa H. Dreier, in: ders., (Hrsg.), Grundgesetz-Kommentar, Bd. I, 3. Auflage 2013, Vorbemerkung v. Art.
1 Rn. 125; S. Miiller-Franken, in: B. Schmidt-Bleibtreu, H. Hofmann, H.-G. Henneke (Hrsg.), Grundgesetz
Kommentar, 13. Auflage 2014, Vorb. v. Art. 1 Rn. 45.

38) BVerfGE 7, 198 (Leitsatz 2, 204 ff.) — Liith.

39) Grundlegend BVerfGE 39, 1 — Schwangerschaftsabbruch; siche ferner etwa BVerfGE 56, 54 (63) — Flugldrm;
53, 30 (57) — Miilheim-Kérlich; 121, 317 (356) — Nichtrauchergesetz.
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sich die Anreicherung vor allem in der ,,Erfindung® neuer Grundrechte, die ihren
Ausgangspunkt im Recht auf freie Entfaltung der Personlichkeit in Art. 2 Abs. 1 GG
in Verbindung mit der Menschenwiirdegarantie des Art. 1 Abs. 1 GG hat"”. Beide hat
das Bundesverfassungsgericht in Ankniipfung an eine entsprechende Rechtsschopfung
der Zivilgerichte zu einem “allgemeinen Personlichkeitsrecht” zusammengezogen, aus
dem im Laufe der Zeit immer neue Grundrechte abgeleitet wurden: das Recht auf Ehre,
ein Recht am eigenen Bild, ein Recht am gesprochenen Wort, die allgemeine Garantie
der Privatsphére, schlielich — im Zusammenhang mit den neuen Herausforderungen
durch die neuen Techniken und Moglichkeiten der Datenverarbeitung — das Grundrecht
auf informationelle Selbstbestimmung oder sogar ein neues Grundrecht auf Schutz der

Vertraulichkeit und Integritit informationstechnischer Systeme*"”

. Die Erweiterung der
Grundrechte ist aber darauf nicht beschrankt, sondern findet sich auch in vielen anderen
Bereichen, vom allgemeinen Recht auf ein faires Verfahren bis hin etwa zu einem speziellen
Recht des Kindes auf staatliche Gewihrleistung elterlicher Erziehung®. Insgesamt enthilt
das Grundgesetz dadurch heute viel mehr Grundrechte, als sie aus seinem Text ablesbar

sind.

2. Staatsorganisationsrecht

Auch im Bereich des Staatsorganisationsrechts setzen die Verdnderungen und inhaltlichen
Anreicherungen wesentlich auf einer allgemeinen und abstrakten Ebene an, ndmlich bei den
elementaren Prinzipien und Grundaussagen, die Inhalt und Form des Staates bestimmen.
Das Demokratieprinzip etwa haben das Bundesverfassungsgericht und die vorherrschende
Interpretation nach und nach mit einer materialen und anspruchsvollen Konzeption

verbunden, die iiber die Einhaltung formaler Verfahren- und Organisationsprinzipien

40) A. VoBkuhle, Stabilitit, Zukunftsoffenheit und Vielfaltssicherung — Die Pflege des verfassungsrechtlichen
“Quellcodes” durch das BVerfG, JZ 2009, 917 (920 f.).

41) Informationelle Selbstbestimmung: BVerfGE 65, 1 (43 ff.) — Volkszdhlungsurteil; Grundrecht auf
Gewihrleistung der Vertraulichkeit und Integritét informationstechnischer Systeme BVerfGE 120, 274 (313 ff.)
— Online-Durchsuchung.

42) Zu letzterem BVerfGE 133, 59 (Leitsatz 1, 73 ff.).
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hinausweist und auf der Notwendigkeit gemeinschaftlicher Einbindung aller Biirger
in den politischen Prozess beharrt”. In der Folge sind etwa auch die Wahlgrundsitze
der Allgemeinheit, Unmittelbarkeit, Freiheit, Gleichheit und Geheimheit der Wahl in
Art. 38 Abs. 1 Satz 1 GG umfunktioniert worden zu einem allgemeinen Grundrecht auf
Demokratie, mit dessen Hilfe heute etwa die Einhaltung bestimmter Demokratiestandards
im weiteren Fortgang der Europiischen Integration angemahnt werden kann*”. Ahnlich
ist das Rechtsstaatsprinzip schon in der Frithphase der Interpretation auf eine Vorstellung
materieller Gerechtigkeit hingeordnet und von hier aus als eine der Leitideen verstanden
worden, die der inhaltlichen Ausfiillung in besonderer Weise offen stehen. Ohne Anspruch
auf Vollstindigkeit umfasst es in diesem Sinne etwa: einen allgemeinen Grundsatz des
Vertrauensschutzes, ein allgemeines Verbot der Riickwirkung staatlicher MaBBnahmen, die
Forderung nach hinreichender Bestimmtheit grundrechtsrelevanter Gesetze, ferner Gebote
der Klarheit, Verstandlichkeit und Widerspruchsfreiheit von Normen, die Orientierung der
Strafe am MaB der Schuld etc.*.

Auch das im Grundgesetz nur ganz beildufig und letztlich nur in Form eines unscheinbaren
Adjektivs erwdhnte Sozialstaatsprinzip ist mittlerweile zu einem umfassenden Staatsziel
ausgebaut worden, das den Staat umfassend auf die Gewéhrleistung sozialer Sicherheit
und sozialer Gerechtigkeit verpflichtet und in Verbindung mit der Menschenwiirdegarantie
heute auch den Anspruch auf das unabdingbare Existenzminimum begriindet*”. Zuletzt ist
auch das Bundesstaatsprinzip mit einer Vorstellung arbeitsteilig-solidarischer Kooperation
verbunden worden, aus der sich wechselseitige Einstands- und Riicksichtnahmepflichten

ebenso ableiten lassen wie konkrete Vorgaben fiir den Finanzausgleich zwischen Bund

43) Siehe etwa BVerfGE 5, 85 (196 f.) —- KPD-Urteil; markant ferner etwa BVerfGE 123, 267 (358 f.) — Lissabon.
44) Siehe etwa BVerfGE 89, 155 (171 ff.) — Maastricht; 123, 267 (329 ff.) — Lissabon.

45) Siehe etwa die Nachweise in Fn. 30; aus neuerer Zeit etwa BVerfGE 133, 168 (198) — Verstidndigung im
Strafverfahren. Zu den Grundsitzen der Bestimmtheit und Normenklarheit siche ferner BVerfGE 141, 220 (265)
— BKA-Gesetz.

46) Zum Sozialstaatsprinzip allgemein BVerfGE 22, 180 (204); zum Anspruch auf das Existenzminimum BVerfGE
132, 134 (159).
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und Lindern*”. Aber auch hier reichen die Verdnderungen und Anreicherungen von der
ganz allgemeinen Ebene hinunter zu den konkreten Einzelaussagen und Einzelnormen der
Verfassung, die in ihrer Anwendung besténdig mit neuem Sinn gefiillt werden. Auch davon
ist heute praktisch kein Bereich mehr ausgenommen. Als instruktives und etwa auch fiir die
Lage in Korea oder Japan aufschlussreiches Beispiel mag man etwa den interpretatorischen
Umgang mit Auslandseinsdtzen der Bundeswehr ansehen, wie sie heute praktisch auf der
ganzen Welt — etwa im Rahmen von UN- oder NATO-Einsétzen — stattfinden: Diese hat
das Bundesverfassungsgericht gegeniiber der sie an sich beschrankenden Bestimmung des
Art. 87 Abs. 2 GG einerseits mit einer Begriindung gebilligt, die man vierzig Jahre vorher
noch als unseriés zuriickgewiesen hitte™. Andererseits band das Gericht den Einsatz in
derselben Entscheidung an die vorherige Zustimmung des Deutschen Bundestages und
begriindete so den sog. wehrverfassungsrechtlichen Parlamentsvorbehalt, der als neuer

Verfassungsgrundsatz seitdem einhellig anerkannt ist™.

3. Zusammenfassende Wiirdigung

Vergleicht man von dieser Bestandsaufnahme aus die interpretatorische Fortentwicklung
der Verfassung mit den Aktivititen des verfassungsiandernden Gesetzgebers, so fallt
zunéchst auf, dass sie sich jedenfalls duBerlich auf unterschiedliche Teile der Verfassung
konzentrieren: Wahrend das Bundesverfassungsgericht einen Schwerpunkt der
Verfassungsentwicklung im Grundrechtsteil sowie bei den eher allgemeinen Aussagen
und Satzen der Verfassung hat, wird der verfassungsindernde Gesetzgeber, wenn man
auf die Statistik schaut, am héufigsten im Bereich der Kompetenzordnung und hier vor

allem im Bund-Léander-Verhéltnis titig. Aber der eigentliche Unterschied ist tieferer und

47) Siehe etwa BVerfGE 72, 330 (419); 101, 158 (220 f)).

48) So die Charakterisierung von J. Masing, Zwischen Kontinuitdt und Diskontinuitét: Die Verfassungsénderung,
Der Staat 44 (2005), 1 (1 f.) mit entsprechendem Verweis auf die Lage fiir Japan. Art. 87 a Abs. 2 GG lautet:
auller zur Verteidigung diirfen die Streitkréfte nur eingesetzt werden, soweit dieses Grundgesetz es ausdriicklich
zuldsst, Hervorhebung nur hier.

49) MaBgebliche Entscheidung: BVerfGE 90, 286 — Out-of-area-Einsdtze, darauf bezogen auch die Kritik von
Masing. Einfach gesetzlich ausgestaltet ist dieser mittlerweile durch das Parlamentsbeteiligungsgesetz vom 18.
Mirz 2004, BGBL. 1, S. 775.
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grundsétzlicher Natur. Sieht man von den historisch zu begriindenden Sonderfillen wie der
Einfliigung der Wehr- oder Notstandsverfassung ab, so haben die Eingriffe des Gesetzgebers
in der grofBen Mehrzahl immer nur punktuellen Charakter; soweit sie nicht iiberhaupt nur
in Anpassungsversuchen an eine vorausgeeilte Wirklichkeit bestehen, zielen sie immer auf
bestimmte konkrete Probleme, die mit ihrer Hilfe bewiltigt werden sollen’”. Demgegeniiber
setzt die Verfassungsentwicklung durch Interpretation bei den abstrakten Richt- und
Orientierungspunkten der Verfassung an, sie wirkt in ihre Grund- und Tiefenstrukturen
hinein und betrifft zuletzt das Grundverstindnis der Verfassung insgesamt, das von ihr in
eine bestimmte Richtung dirigiert oder vielleicht auch verschoben wird. Erst dies weist das
Grundgesetz auch im internationalen Vergleich als eine auBerordentlich dynamische und
entwicklungsoffene Ordnung aus, die ihren Subjekten — im Wortsinne also denjenigen, die
ihr unterworfen sind — auch zur bestdndigen Fort- und Weiterentwicklung aufgegeben ist.
Insoweit steht es vielleicht exemplarisch fiir das Modell einer ,,living constutution’”.
Allerdings bedeutet dies auf der anderen Seite keine vollstindige Verfliissigung der
Verfassung zu vollstandiger Beliebigkeit. Im Gegenteil haben sich gerade die Verdnderungen
in den Tiefenstrukturen — von der angenommenen Mehrdimensionalitidt der Grundrechte
iiber ein materiales Verstindnis des Demokratie-, Rechtsstaats-oder Sozialstaatsprinzips bis
hin zum Verfassungsverstindnis insgesamt — iiber die Jahrzehnte hinweg als aullerordentlich
stabil erwiesen, sie haben Kontinuitdten und Pfadabhidngigkeiten begriindet, aus denen
sich nicht von heute auf morgen ausbrechen lésst und innerhalb derer Veridnderungen sich
ihrerseits oft nur in sehr langfristigen Zeitrdumen ereignen konnen’”. Beweglichkeit herrscht
demgegeniiber tendenziell an der Oberfliche des Rechts, also bei der Losung konkreter
Félle und der Bewiltigung je anstehender Probleme. Hier kann es natiirlich immer wieder

einmal zu abrupten Briichen oder Uberraschungen kommen, sei es in Gestalt von formlichen

50) Angelehnt an P. Hiberle, Zeit und Verfassung, Zeitschrift fiir Politik 21 (1974), 111 (135 f.), der insofern
zwischen Verfassungsidnderungen mit bloem “Anpassungscharakter” und solchen mit eigener “Steuerungsk-
raft” unterscheidet.

51) Die Grundlagen bei H. McBain, The Living Constitution, 1948; als Kompromissangebot jiingst J. M. Balkin,
Living Originalism, 2014.

52) Siehe grundlegend R. Wahl, Entwicklungspfade im Recht, JZ 2013, 369 ff.
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Verfassungsdnderungen, sei es in Gestalt von Rechtsprechungsinderungen, deren Zahl in

den letzten Jahren stark zugenommen hat™.

IV. Zum verinderten Stellenwert der Verfassung

Im Ergebnis hat dieses Nebeneinander von Kontinuitdt in den normativen
Grundorientierungen und hoher Beweglichkeit an der Oberfliche weder der Normativitit
noch dem Ansehen der Verfassung in der Bundesrepublik geschadet, sondern beides in
Hohen getrieben, denen sich sowohl im geschichtlichen Riickblick als auch international
wenig Vergleichbares an die Seite stellen ldsst. Der weitgehend statisch und positivistisch
interpretierten Verfassung des Kaiserreichs von 1871 hatte man, als sich die politischen
Verhéltnisse von ihr wegbewegten, von Seiten der Staatsrechtslehre noch bescheinigt,
hier zeige sich einfach das Unvermdgen aller Rechtssitze, die staatliche Machtverteilung
tatsichlich zu beherrschen’. Die Weimarer Verfassung von 1919 war dem Streit der
politischen Lager nicht entzogen, sondern bildete selbst dessen Gegenstand, der zur
Befriedung der Gesellschaft nichts beitragen konnte. Heute sind es andere européische
Lander wie Polen, Ungarn oder jiingst auch Spanien, in denen die Autoritdt der Verfassung
briichig geworden ist oder jedenfalls nicht mehr von allen vorbehaltlos akzeptiert
wird. Demgegeniiber gibt es in der Bundesrepublik keine ernstzunehmende politische
Gruppierung, die die Geltung der Verfassung oder auch die Autoritdt des Gerichts,
das sie anwendet, auch nur ansatzweise in Frage stellen wiirde. Seit Jahren landet das
Bundesverfassungsgericht in allen Umfragen, in denen die Biirger gefragt werden,
welchen Institutionen sie am meisten vertrauen, auf den obersten Pldtzen und erzielt
Zustimmungswerte von bis zu 80%; auf dhnliche Werte kommen ansonsten nur noch die

Polizei oder der — dem politischen Wettbewerb weithin entriickte und im Wesentlichen auf

53) Siehe schon die entsprechende Klage bei B. Schlink, Abschied von der Dogmatik, JZ 2007, 157 ff.; als
sprechende Beispicle etwa die gegenldufigen Entscheidungen in der Frage des islamischen Kopftuchs,
BVerfGE 108, 282 einerseits und BVerfGE 238, 296 andererseits.

54) G. Jellinek, Verfassungsidnderung und Verfassungswandlung, 1906, Neuausgabe 1996, S. 1 f., 72; dhnlich P.
Laband, Die Wandlungen der deutschen Reichsverfassung, 1895, S. 2.
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reprisentative Funktionen beschrinkte — Bundesprisident™. Offenheit und Beweglichkeit
erweisen sich so nicht notwendig als Gegenbegriffe, sondern paradoxerweise auch als
Voraussetzung von Normativitit, insofern sie es ermdglichen, die Verfassung an die sich
verindernde Wirklichkeit jederzeit riickzukoppeln™. Zugleich ist die Verfassung dadurch
so nah an den politischen Prozess herangeriickt wie noch keine vor ihr. Im Ergebnis
hat dies dazu gefiihrt, dass in kaum einem Land der Erde politische Debatten so hiufig
Verfassungsdebatten sind oder als solche gefiihrt werden, wie es in der Bundesrepublik der
Fall ist””. Fragen der Genforschung, der Biotechnologie oder der Sterbehilfe werden deshalb
bei uns als solche der Menschenwiirde verhandelt, der Fortgang der europdischen Union
wird an einem aus dem Grundgesetz entwickelten Anforderungsprofil fiir demokratische
Legitimitidt gemessen, und ob Lehrerinnen an 6ffentlichen Schulen mit dem islamischen
Kopftuch unterrichten diirfen oder nicht, wird am Ende mit einem Blick in die Verfassung
entschieden. Man kann natiirlich dariiber streiten, ob dies ein sinnvoller Umgang mit den
entsprechenden Fragen ist. [hre Schattenseite hat diese Verfassungslastigkeit des politischen
Diskurses darin, dass sie alle diese Fragen ihres politischen Charakters tendenziell
entkleidet; dazu erhoht sie die Macht des Bundesverfassungsgerichts, welches dartiber am
Ende entscheiden kann. Auf der anderen Seite diirfte dies aber erheblich zur bisherigen
Stabilitdt des politischen Systems der Bundesrepublik beigetragen haben. Die Verfassung
ihrerseits ist dadurch mittlerweile zur integrierenden Wertgrundlage des Gemeinwesens
aufgestiegen; sie gilt, um einen Kritiker zu zitieren, in Ankniipfung an éltere Begriffe heute
“nicht allein als ‘Herrschaftsvertrag’, d. h. als verbindliche Regelung der Organisation,
Ausrichtung und Begrenzung der politischen Herrschaftsgewalt, sondern zugleich als
‘Gesellschaftsvertrag’, d. h. als materiales Grundgeriist des sozialen Zusammenlebens

iiberhaupt™®. Geschichtlich wurde dieser Aufstieg der Verfassung dadurch begiinstigt,

55) Vgl. etwa H. Vorlinder, Regiert Karlsruhe mit, in: Aus Politik und Zeitgeschichte 61 (2011), S. 4 (21 f.).

56) Vgl. bereits A. VoBkuhle, Verfassungsstil und Verfassungsfunktion, AGR 119 (1994), 35 (44 £, 47 f.,, 51), dort
auch mit aufschlussreichen Uberlegungen iiber das Verhiltnis von Stabilitit und Wandel.

57) Siehe nur M. Jestaedt, Phdnomen Bundesverfassungsgericht, in: C. Schonberger/M. Jestaedt/O. Lepsius/S.
Mollers, Das entgrenzte Gericht, 2011, S. 77 (85 f.).

58) E.-W. Bockenforde, Staat, Verfassung, Demokratie, S. 48 f.
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dass nach der Terrorherrschaft der Nationalsozialisten und dem verlorenen Weltkrieg alle
anderen Kandidaten fiir Orientierung oder politische Einheitsbildung ausgefallen waren:
Das allgemeine Wertebewusstsein war nach dem vorrangegangenen Zivilisationsbruch
erschiittert, die nationale Identitdt und Selbstgewissheit schienen auf immer dahin.
Man suchte nach einem Ersatz und fand ihn in der Verfassung, die schlieflich sogar zur
Grundlage eines neuen Patriotismus, ndmlich eines Patriotismus gerade der Verfassung,
gemacht wurde™. Wenn in der Bundesrepublik deshalb heute gefragt wird, was die Biirger
einer zunehmend pluralen, multiethnischen und multireligiosen Gesellschaft zusammenhilt
oder worin ihre verbindende “Leitkultur” gesehen werden kann, richten sich bei uns alle
Blicke automatisch zuerst auf das Grundgesetz. Zieht man dies alles zusammen, wird man

sagen miissen: Es konnte um eine Verfassung heute schlechter stehen.

59) Das Konzept bei D. Sternberger, Verfassungspatriotismus, 1982, aufgegriffen und fortentwickelt etwa bei J.
Habermas, Faktizitit und Geltung, 3. Auflage 2006, S. 632 ff.
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Discussion on “Verfassungsinderung und
Verfassungswandel”

Chung Tae-ho (Kyung Hee University Law School)

I.

The constitution of Germany, the Grundgesetz, is widely accepted as having guided and
controlled the activities of political forces throughout the post-WWII period of Germany,
as the nation put down the roots of its democracy, reconstructed and revived its economy,
and underwent the process of reunification. Thus, the Grundgesetz stands as a model for the
many nations endeavoring to establish or reconstruct the fundamental legal order of their
political communities based on the principles of democracy and the rule of law.

In his presentation, Professor Volkmann identifies two approaches to ensure that a nation’s
constitution retains its normative power amidst the changing realities within its society.
The first is to amend the constitution in accordance with the procedures it sets forth for
that purpose, and the second is to interpret the constitution in a manner that reflects the
changing realities. Professor Volkmann identifies the Grundgesetz as a model example
of incorporating these two approaches and of a “living constitution.” The appropriate
combination of such flexibility and openness has not only enabled the Grundgesetz to
remain a valid agreement of governance, it has led to its further development as a basic set
of rules for members of a society that is ever diversifying in terms of race, religion, values,
and the like, and for the Grundgesetz to serve as a basic social contract.

It 1s particularly impressive to see how Germany has approached overarching changes
to constitutional order only through a long-term and gradual process of reinterpreting
fundamental provisions with a sufficient margin of openness or basic principles of the
constitution, while specific and individual issues beyond the scope of constitutional
interpretation or surface-level issues from the perspective of constitutional order, such

as adjusting the scope of federal or state authority, are more or less addressed through
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constitutional amendment.

Professor Volkmann’s presentation conveys the message that the success of Germany’s
constitutional order is due not only to the superb design of the Grundgesetz, painstakingly
drafted to mend the flaws within the Weimar Constitution, but also to the role played by
major political forces, members of the federal constitutional court, and the constitutional
academia of Germany who have been at the forefront of respecting, developing and

complementing the Grundgesetz.

I1.

Throughout the winter of 2016-2017, the citizens of the Republic of Korea held
candlelight vigils in protest against scandals involving the president and those around her,
thereby effectively pressuring the National Assembly into passing a motion to impeach the
president. With this parliamentary action being affirmed by the Constitutional Court, the
president, who had failed to respect and uphold the Constitution, was removed from office
in March of 2017.

It is, nevertheless, widely recognized, that if the deep-seated political wishes expressed by
the people through the candlelight protests are to be realized, it will be necessary to amend
the Constitution to render it better suited to the realities of today. The current Constitution
was born in 1987, out of the demands for democratization when the government at the time
insisted on continuing with the practice of electing the president through indirect election,
which had been a violation of the people’s right to directly select a chief executive to
represent them. The 1987 Constitution has endured longer than any other in Korea’s history,
providing the institutional foundations of democracy through the abolishment of long-term
dictatorship and making it possible for power to change hands in a peaceful and equitable
manner.

The issue now at the most heated debate in political circles is whether to effect a change to
Korea’s government system, and whether to deconcentrate or impose additional limitations
on presidential power. The presidential system of the Republic of Korea which has been in
place for over 60 years, combines certain elements of a parliamentary government system.

Its presidential system casts the long shadow of authoritarian rule on its history, but since
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1987 it has also been accompanied by the maturation of democracy, albeit in a faltering way
at times. A large segment of the population do not believe that the recent impeachment was
ultimately a result of the individual wrongdoing of the president herself, or the authoritarian
political culture that pervades Korean politics. Instead, there is a strong public demand to
identify these developments as a failure of the current presidential system — which provides
for a significant concentration of power in the president — and to change the government
into a parliamentary cabinet system or dual executive system. However, the public also
harbors a deep distrust of the National Assembly and its members, perhaps to a stronger
degree than their distrust in the president. This is evident in surveys about a parliamentary
cabinet or dual executive system in which National Assembly members largely constitute
the executive branch. In any event, the people are very much inclined toward devolving
some of the power vested in the president and imposing additional limitations upon the
president’s office. The results indicate that the majority of Koreans want the current
presidential system to remain intact, but with somewhat less power and stronger checks and
balances in place.

Meanwhile, Korean advocacy groups have been calling for an amendment to the
Constitution that provides actual guarantees for sexual equality; stronger guarantees for
basic social rights, together with an updated list of basic rights; effective guarantees for the
decentralization of power; greater independence of the courts, the Constitutional Court,
judges and constitutional court justices; and additional elements of direct democracy.

Nevertheless, a significant number of constitutional scholars and political scientists
remain unconvinced that constitutional amendment, and in particular a change in the
government system, is the best solution to restore stability in Korea’s democracy. Instead,
this line of reasoning identifies the fundamental causes of the instability in the nation’s
democracy as certain vulnerabilities in the democratic political culture, the immaturity of
political parties, lack of democratic process in the parties' decision-making process, and the
irregular behavior of the Prosecutors’Office, National Intelligence Service, Police Agency,
and other institutions allowing presidential power to be abused beyond the scope provided
for by the Constitution. Other causes that have been identified include the relative lack of

independence of public broadcasters, and Election Law and Political Party Law that had
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made it difficult for the people to participate in the political process.

The only way it would be possible to incorporate all these demands would be to draft a
whole new constitution. There is scant time to prepare for a constitutional revision process
as the most likely window of opportunity will open in June of next year. The numerous
proposals for constitutional revision are not being scrutinized adequately. It presently
remains uncertain whether a constitutional revision process will commence at all, and if so,

to what extent this would be possible by June 2018.

I11.

Professor Volkmann’s presentation offers important implications for the discussions
of constitutional amendment in Korea. I would like to pose the following questions to

Professor Volkmann in regard to the issue of Korea’s constitutional revision.

1. The Grundgesetz states that an amendment to the constitution requires the approval of a
super-majority of over two-thirds of all registered members of the Bundestag and Bundesrat.
Despite such a rigorous requirement, 62 amendments have been made to the Grundgesetz
in the last 70 years. Professor Volksmann briefly explains that this was possible because
German political parties are good at reaching compromises. However, the scope of revisions
engenders national security (Wehrverfassung), national emergencies (Notstandsverfassung),
eavesdropping in private residences (groBer Lauschangriff), and other issues on which
agreement could not have been easily reached among different political parties in light
of their differing ideologies and values. Was it because these differences in ideology or
policy were not as pronounced as they appear, or that the majority of the German people
called for a responsible response to evident problems, that it has been possible to amend
the Grundgesetz whenever new realities required change? Or, perhaps, was there a more

profound, fundamental reason that made this possible?
2. The Grundgesetz has been revised on a nearly annual basis, specifically with regard

to its provisions for the national organization. This could have been necessitated either

by major changes unforeseeable at the time of drafting the Grundgesetz, or the related
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provisions requiring such revisions due to their being overly specific and detailed, or indeed
a combination of both. Regardless of the reason, it remains likely that the Grundgesetz
would have lost, at least to some extent, its normative power or become an obstacle to
Germany’s growth if the major political forces had not remained willing to compromise.
If a constitution is to properly serve as the source of basic order for the nation, it must
appropriately combine elements of openness and fixedness. The fact that amendments to
the Grundgesetz have particularly focused on the national organization structure seems to
indicate that statutes in this area are excessively detailed or perhaps too precise. [ would like

to ask for Professor Volkmann’s views on this issue.

3. The more we understand basic rights as an objective set of values and the more we
charge substantive content into fundamental constitutional principles, including the principles
of democracy, rule of law, federalism, the more it becomes difficult to maintain consistency
in the interpretation of the constitution, or to ensure objectivity and Intersubjektivitét in the
judgment of constitutional issues within a complex and diversified society. Is it because
the German federal constitutional court has maintained a consistent set of methodology
to yield persuasive conclusions that it is widely trusted by the German public even while

understanding the Grundgesetz in a substantial way?

4. During the process of drafting the Grundgesetz, Germany forsook the dual executive
system adopted by the Weimar Constitution, instead opting for a parliamentary cabinet
system that incorporates a constructive vote of non-confidence to improve the stability of
the cabinet. While the history of democracy in Germany is significantly shorter than that of
Great Britain or the United States, the German model of democracy is held in high esteem
for realizing democracy based on a thorough renunciation of the illegal Nazi system. The
German people learned the values of democracy and internalized them in a short period of
time to form the basic platform for democracy. The ruling by the federal constitutional court
to dismiss a petition to dissolve the far-right National Democratic Party of Germany(NPD)
was not only based on a precedent made at the European Court of Human Rights, but

I think it was also a confirmation of the democratic capabilities of the German people.
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When considering such strong capability of the German people in learning and practicing
democratic principles, I personally believe that Germany would also have succeeded in
achieving a flourishing democracy even if it had adopted a U. S. style presidential system.
In your opinion, would Germany have been able to develop the level of democracy it enjoys

today, even if it had not adopted a parliamentary cabinet system?

5. Korea’s advocacy groups strongly distrust the current state of representative politics
in Korea. This lack of confidence is further exacerbated by the flood of media that expose
politicians in their true colors, and the development of social networking through IT devices.
Witnessing the dogmatic rule of the two previous administrations and the recent scandals,
the Korean advocacy groups are calling for a constitutional revision to add elements of
direct democracy, such as public recall and people's initiative, or national referendums on
constitutional amendments or other major issues of the nation, claiming these are necessary
to check the power of the president and the National Assembly. Are there similar demands
in Germany? And I am curious as to what you think of amending the constitution to provide

for such direct democracy elements.

6. Lastly, I would appreciate it if you could provide any advice for Korea’s politicians and

advocacy groups in regard to constitutional amendment.
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